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EDITORIAL NOTE

The 72 volumes in the SR(NSW) series were published from 1901 to 1970 but the
series was never indexed. As the Editor appointed by the Council of Law Reporting
for New South Wales to produce a Consolidated Index and Tables, Beatrice Gray,
Barrister, read the judgments reported in the series (approximately 5,100) and
prepared a set of catchwords of contemporary relevance for each judgment. This
task extended over three years. From Gray’s catchwords it was possible to generate
the Consolidated Index, a Table of Cases, a Table of Statutes Judicially Considered
and a Table of Words and Phrases. Of the cases reported in the SR(NSW), 638
were not included in the Index because they were no longer considered to be of
continuing relevance to the legal profession.
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—s 15. Ex parte Browne; Re McNamara (1967) 68 SR(NSW) 188 (CA)
—s 41, s 42, s 43, s 78. Re Hodgekiss (1959) 62 SR(NSW) 340 (FC)

Licensing Act 1912
—s 40A. Ex parte Tooth & Co Ltd; Re Radford (1953) 54 SR(NSW) 62 (FC)

Liquor (Amendment) Act 1916
—s 9(1). Ex parte Kerrigan (1926) 26 SR(NSW) 624 (FC)

Liquor (Amendment) Act 1919
—s 34. Moloney v Tooheys Ltd (1931) 31 SR(NSW) 600 (FC)

Liquor Act 1898
—s 45. Ex parte Norris (1906) 6 SR(NSW) 47 (FC)
—s 108. Ex parte Thomas (1903) 3 SR(NSW) 488 (FC)

Liquor Act 1905
—s 19(4). Ex parte Lynch (1908) 8 SR(NSW) 636 (FC)

Liquor Act 1912
—s 5(12), s 153, s 170. Ex parte Currie; Re Dempsey (1969) 70 SR(NSW) 443 (CA)
—s 5(12), s 170(5). Ex parte Currie; Re Dempsey (1970) 72 SR(NSW) 429 (CA)
—s 5(12)(a), s 170(5). Ex parte Currie; Re Dempsey (1968) 70 SR(NSW) 1 (CA)
—s 21(2). Hotel Sydney Ltd v Municipal Council of Sydney (1937) 37 SR(NSW) 422

(FC)
—s 29. Ex parte Delaney; Re Hay (1962) 63 SR(NSW) 137 (FC)
—s 29(e). Shreeve v Martin (1969) 72 SR(NSW) 279 (CA)
—s 37(2). Ex parte Berry; Re Kessell (1936) 36 SR(NSW) 485 (FC)
—s 39(4C)(c). Ex parte Williams; Re Hobday (1953) 54 SR(NSW) 54 (FC)
—s 39A. Dunn v Ellis-Jones (1969) 71 SR(NSW) 18 (CA)
—s 39A, s 170. Ex parte Thompson; Re Place (1949) 49 SR(NSW) 256 (FC)
—s 43. Links v McCloskey (1938) 38 SR(NSW) 506 (FC)
—s 57(2). Ex parte Coulson; Re Jones (1947) 48 SR(NSW) 178 (FC)
—s 135(1)(i). Dixon v Bridge (1967) 68 SR(NSW) 32 (CA)
—s 140(1). Greedy v Maitland Licensing Inspector (1964) 65 SR(NSW) 292 (CA)
—s 140(1)(iii). Currie v Dempsey (1967) 69 SR(NSW) 116 (CA)
—s 170. Ex parte Stevenson; Re McLelland (1959) 59 SR(NSW) 314 (FC)

Local Government Act 1919
—s 4, s 132(1)(c). Throsby v Wingecarribee Shire Council (1956) 56 SR(NSW) 293

(FC)
—s 4, s 327, s 339(2). Re Lehrer and Real Property Act 1900-1956 (1960) 61

SR(NSW) 365 (Jacobs J)
—s 20C. Webb v Sydney City Council (No 2) (1956) 57 SR(NSW) 44 (FC)
—s 86. Ex parte The Queen ex rel Warringah Shire Council; Re Barnett (1967) 70

SR(NSW) 69 (CA)
—s 87(2)(f). Ariansen v Bromfield (1956) 57 SR(NSW) 24 (Hardie J)
—s 95, s 99. Edwards v Culcairn Shire Council (1963) 64 SR(NSW) 62 (CA)
—s 99. Ex parte North West County Council; Re Manuel (1968) 70 SR(NSW) 378

(CA)
—s 99. Ex parte Sutherland Shire Council; Re Cahill (1969) 71 SR(NSW) 183 (CA)
—s 99(2). Sutherland Shire Council v Finch (1970) 71 SR(NSW) 315 (CA)
—s 124(4). Reynolds v Wingecarribee Shire Council (1965) 66 SR(NSW) 52 (CA)
—s 132(1)(c). Trustees of Wentworth Park v Sydney City Council (1964) 64 SR(NSW)

423 (CA)
—s 160. Carrathool Shire Council v Preston (1959) 60 SR(NSW) 283 (FC)
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Local Government Act 1919—continued
—s 221, s 225, s 226, s 229, s 232. Commissioner for Main Roads v BP Australia Ltd

(1964) 65 SR(NSW) 233 (CA)
—s 309(1)(d). Anderson v Condon (1951) 52 SR(NSW) 59 (CCA)
—s 309(2). Attorney-General v Greenfield (1961) 62 SR(NSW) 393 (FC)
—s 317B. Ex parte Woollahra Municipal Council; Re O’Reilly (1953) 53 SR(NSW)

137 (FC)
—s 317B(1A), s 632. North Sydney Municipal Council v Diecut Pty Ltd (1963) 63

SR(NSW) 638 (CCA)
—s 318(17). Anderson v Mackellar County Council (1968) 69 SR(NSW) 444 (CA)
—ss 327-329, s 331A(3)(b). Ex parte Herne Estates Pty Ltd; Re Greater Wollongong

City Council (1967) 68 SR(NSW) 151 (CA)
—s 327, s 618. Ex parte McDonald; Re Lake Macquarie Shire Council (1961) 61

SR(NSW) 719 (FC)
—s 333(a), s 341K. Seraphina Bell Pty Ltd v Willoughby Municipal Council (1967) 69

SR(NSW) 344 (CA)
—s 340A. Warringah Shire Council v Permanent Trustee Co of NSW Ltd (1960) 61

SR(NSW) 92 (McLelland CJ in Eq)
—s 342. Ex parte Tooth & Co Ltd; Re Parramatta City Council (1955) 55 SR(NSW)

282 (FC)
—s 342G(3)(i). North Sydney Municipal Council v Allen Commercial Constructions Pty

Ltd (1969) 71 SR(NSW) 1 (CA)
—s 342P. Ex parte Tange; Re Drummoyne Municipal Council (1961) 62 SR(NSW) 193

(FC)
—s 342T, s 342Y. Parramatta City Council v Brickworks Ltd (1970) 72 SR(NSW) 642

(CA)
—s 344, s 348, s 516. Heidke v Sydney City Council (1952) 52 SR(NSW) 143 (Hardie

AJ)
—s 344(1)(a), s 519. Council of Shire of Sutherland v James (1962) 63 SR(NSW) 273

(FC)
—s 418(4), (4A). Oxley County District Council v Macleay River County District Council

(1964) 65 SR(NSW) 13 (CA)
—s 420. Attorney-General (NSW) v Shire of Lake Macquarie (1926) 26 SR(NSW) 208

(Harvey CJ in Eq)
—s 518(2)(b), s 526. Attorney-General v Parramatta Council (1949) 49 SR(NSW) 283

(Roper CJ in Eq)
—s 564, s 580. Jones v Mackellar County Council (1966) 67 SR(NSW) 142 (CA)
—s 580. Walton Stores Ltd v Sydney City Council (1968) 70 SR(NSW) 244 (CA)
—s 602, s 604. Blacktown Municipal Council v Custom Credit Corporation Ltd (1968)

71 SR(NSW) 365 (CA)
—s 616j, s 618. Ex parte Normanby; Re Britliff (1954) 54 SR(NSW) 299 (FC)

Lotteries and Art Unions Act 1901
—s 3(3). Ex parte Associated Newspapers Ltd; Re Lewis (1957) 57 SR(NSW) 550 (FC)
—s 18. Ex parte Alwyne; Re Crick (1947) 48 SR(NSW) 117 (FC)

Lunacy Act 1898
—s 103. Griffin v Union Trustee Co of Australia Ltd (1947) 48 SR(NSW) 360 (Roper

CJ in Eq)
Main Roads Act 1924

—s 8(1), s 36(6), s 49. Commissioner for Main Roads v BP Australia Ltd (1964) 65
SR(NSW) 233 (CA)

Married Persons (Property and Torts) Act 1901
—s 16A. Dwyer v Dwyer (1969) 72 SR(NSW) 270 (CA)
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Married Women’s Property Act 1901
—s 3(2). Hall v Wilkins (1933) 33 SR(NSW) 220 (FC)
—s 16(1). Kliendienst v A Kliendienst & Sons (1958) 59 SR(NSW) 150 (FC)
—s 22. Nolan v Nolan (1954) 55 SR(NSW) 79 (FC)

Matrimonial Causes Act 1899
—s 11. Ingram v Ingram (1938) 38 SR(NSW) 407 (FC)
—s 16(a). Gross v Gross (1938) 38 SR(NSW) 111 (FC)
—s 16(d). Walton v Walton (1938) 38 SR(NSW) 322 (FC)
—s 17. Bateman v Bateman (1938) 38 SR(NSW) 679 (FC)
—s 24(1). Gillett v Gillett (1938) 38 SR(NSW) 493 (FC)

Meat Industry Act 1915
—s 14(3). Bawn Pty Ltd v Metropolitan Meat Industry Board (1970) 72 SR(NSW) 466

(CA)
Medical Practitioners Act 1938

—s 17(7). Ex parte Tziniolis; Re the Medical Practitioners Act (1966) 67 SR(NSW)
448 (CA)

—s 27. Ex parte Reynolds; Re Stacy (1956) 56 SR(NSW) 372 (FC)
Milk Act 1931

—s 23. Cafferky v Nepean Co-Operative Dairy & Refrigerating Society (1959) 60
SR(NSW) 57 (FC)

—s 26, s 27, s 28. Andaloro v Wyong Co-Operative Dairy Society Ltd (1965) 66
SR(NSW) 466 (CA)

—s 28(1A). Bailey v Borham (1949) 49 SR(NSW) 213 (FC)
—s 36(1). Le Feuvre v Haddin (1969) 72 SR(NSW) 68 (CA)

Mines Inspection Act 1901
—s 55. Duff v Lake George Mines Pty Ltd (1959) 60 SR(NSW) 83 (FC)

Mining Act 1906
—s 25, s 28, s 124A. Murphy v Ramsay (1964) 64 SR(NSW) 122 (CA)
—s 28. Mineral Deposits Pty Ltd v Lynch (1959) 62 SR(NSW) 673 (FC)
—s 33(2), s 34. Ex parte Murphy; Re Mineral Deposits Pty Ltd (1963) 63 SR(NSW)

429 (FC)
—s 50, s 168. Keogh v Heffernan (1960) 61 SR(NSW) 535 (FC)
—s 51(4), s 54, s 133, s 138, s 161. Vukicevic v Astley (1970) 72 SR(NSW) 397 (CA)
—s 57(5). Frazers Creek Mining Co Pty Ltd v Schieb (1970) 71 SR(NSW) 92

(Helsham J in Eq)
—s 70. Thomas v Haworth (1948) 48 SR(NSW) 327 (FC)
—s 70D. Wade v New South Wales Rutile Mining Co Pty Ltd (1967) 70 SR(NSW) 227

(CA)
—s 86(4), s 99(3). NSW Rutile Mining Co Pty Ltd v Simpson and Others (1960) 61

SR(NSW) 65 (FC)
—s 118, s 124A. Ex parte Northern Rivers Rutile Pty Ltd; Re Claye (1968) 72

SR(NSW) 165 (CA)
Ministry of Transport Act 1932

—s 18. Woodbridge v Commissioner for Main Roads (1938) 38 SR(NSW) 141 (FC)
Money-lenders and Infants Loans Act 1941

—s 2, s 3B. Kirby v Associated Securities Ltd (1964) 64 SR(NSW) 233 (CA)
—s 3(1). Neptune Oil Co Pty Ltd v Fowler (1963) 63 SR(NSW) 530 (FC)
—s 3(1), s 21, s 22. Tozer Kemsley & Millbourn (A/Asia)Pty Ltd v Point (1960) 61

SR(NSW) 751 (Walsh J)
—s 21, s 22, s 23, s 30A. Lockyer v Macready (1965) 66 SR(NSW) 369 (CA)
—s 22(1). Deposit & Investment Co Ltd v Kaye (1962) 63 SR(NSW) 453 (FC)
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Money-lenders and Infants Loans Act 1941—continued
—s 22(4), s 24(4). White v Pacific Acceptance Corporation Ltd (1961) 62 SR(NSW) 60

(McLelland CJ in Eq)
—s 24. Batchelor & Co Pty Ltd v Websdale (1962) 63 SR(NSW) 49 (FC)
—s 24. Cummings v YZ Finance Co Pty Ltd (1963) 63 SR(NSW) 419 (FC)
—s 24(1). Gange v Hatzidoulis (1964) 64 SR(NSW) 138 (CA)
—s 30A. A & V Bence Pty Ltd v Voets Investments Pty Ltd (1963) 63 SR(NSW) 1016

(FC)
—s 30A. D & J Fowler (Australia) Ltd v Bence (1963) 63 SR(NSW) 769 (Walsh J:

Commercial Causes)
—s 30A. Jaques v Pacific Acceptance Corporation Ltd (1962) 63 SR(NSW) 1066 (FC)
—s 30A(1). Direct Cash Orders Ltd v Van Someren (1964) 64 SR(NSW) 317 (CA)

Monopolies Act 1923
—s 7. Attorney-General v Brickworks Pty Ltd (1941) 41 SR(NSW) 72 (Nicholas CJ in

Eq)
Moratorium Act 1930

—s 25(7). Eastwood-Epping Ice and Fuel Co Ltd v Pittock (1938) 38 SR(NSW) 671
(Nicholas J)

Moratorium Act 1932
—s 34, s 35. Motor Credits (Hire Finance) Ltd v Mawson (1965) 66 SR(NSW) 116

(CA)
Motor Traffic Act 1909

—s 4. Anderson v Sebris (1959) 60 SR(NSW) 396 (FC)
—s 5(4). R v Gobert (1957) 58 SR(NSW) 114 (CCA)
—s 6(1). Andrews v The Nominal Defendant (1965) 66 SR(NSW) 85 (CA)
—s 18B, s 18C. Ex parte Oxford; Re Anderson (1969) 71 SR(NSW) 119 (CA)

Motor Transport (Co-ordination) Act 1931
—s 14, s 22, s 37(1). Commissioner for Motor Transport v Collier-Moat Ltd (1959) 60

SR(NSW) 238 (FC)
Motor Vehicles (Third Party Insurance) Act 1942

—s 5, s 30(1), s 32. Andrews v The Nominal Defendant (1968) 70 SR(NSW) 419 (CA)
—s 7, s 30(1), s 31. Andrews v The Nominal Defendant (1965) 66 SR(NSW) 85 (CA)
—s 10. Turner v Government Insurance Office of NSW (1960) 61 SR(NSW) 1 (FC)
—s 10(1)(b)(i). BHP By-Products Pty Ltd v Fawcett (1959) 61 SR(NSW) 322 (Walsh

J)
—s 10(1)(b)(i), s 15(1). Quinn v Government Insurance Office of New South Wales

(1959) 61 SR(NSW) 497 (FC)
—s 15(1)(a). Hirst v Government Insurance Office of NSW (1963) 63 SR(NSW) 1007

(FC)
—s 15(1)(a). Robinson v McPherson (1947) 48 SR(NSW) 1 (FC)
—s 15(2)(a)(ii), (b). Mabury v Nominal Defendant (1960) 61 SR(NSW) 378 (FC)
—s 16. Joss v Snowball (1969) 72 SR(NSW) 218 (CA)
—s 16. Pigram v Ramsay (1966) 68 SR(NSW) 141 (CA)
—s 20(1). Sut v The Nominal Defendant (1968) 70 SR(NSW) 212 (CA)
—s 30. Oke v The Nominal Defendant (1964) 64 SR(NSW) 170 (CA)
—s 30(1). Boyle v Nominal Defendant (1958) 59 SR(NSW) 413 (FC)
—s 30(1). Nominal Defendant v Black (1963) 63 SR(NSW) 473 (FC)
—s 30(1). Ross v Brenner (1967) 67 SR(NSW) 292 (CA)
—s 30(1), s 32. Godfrey v Nominal Defendant; Burgess (Third Party) (1963) 63

SR(NSW) 412 (FC)
—s 30(1), s 36(3). O’Neill v Nominal Defendant (1961) 61 SR(NSW) 729 (FC)
—s 30(2)(a). Brown v Nominal Defendant (1958) 58 SR(NSW) 369 (FC)
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Motor Vehicles (Third Party Insurance) Act 1942—continued
—s 30(2)(a). Cucinotta v Nominal Defendant (1960) 61 SR(NSW) 23 (FC)
—s 30(2)(a). Howell v The Nominal Defendant (1961) 62 SR(NSW) 40 (FC)
—s 30(2)(a). Krycki v Nominal Defendant (1961) 62 SR(NSW) 552 (FC)
—s 30(2)(b). Grey v Nominal Defendant (1960) 61 SR(NSW) 481 (FC)
—s 30(2)(b). Johnson v Stephens (1951) 51 SR(NSW) 320 (FC)
—s 30(2)(b). Ridley v The Nominal Defendant (1961) 62 SR(NSW) 121 (FC)
—s 30(2)(b)(ii). Sophron v Nominal Defendant (1956) 57 SR(NSW) 59 (FC)
—s 32(1). Andrews v The Nominal Defendant (1962) 63 SR(NSW) 110 (FC)

National Service Act 1951
—s 29A. Taylor v Minister for Labour and National Service (1970) 72 SR(NSW) 490

(CA)
Noxious Insects Act 1934

—s 5. Ex parte Leehy; Re Ellis (1955) 56 SR(NSW) 62 (FC)
Noxious Trades Act 1902

—s 5(1), reg 7. Ex parte Topco Pty Ltd; Re Eldershaw (1960) 60 SR(NSW) 532 (FC)
Parole of Prisoners Act 1966

—s 4A. R v Longford (1970) 71 SR(NSW) 288 (CCA)
Partnership Act 1892

—s 2(III). Elkin & Co Pty Ltd v Specialised Television Installations Pty Ltd (1959) 61
SR(NSW) 165 (FC)

—s 25. Bond v Hale (1969) 72 SR(NSW) 201 (CA)
Pastures Protection Act 1902

—s 49. Ex parte Lock (1905) 5 SR(NSW) 322 (FC)
—s 49. Ex parte Murray Wyse (1905) 5 SR(NSW) 335 (FC)

Pastures Protection Act 1934
—s 81. Ex parte Kook; Re Sinclair (1956) 57 SR(NSW) 227 (FC)
—s 81. King v Tait (1952) 52 SR(NSW) 137 (FC)
—s 85. Campbell v Ramsay (1968) 70 SR(NSW) 327 (CA)

Patents Act 1903
—s 32, s 121. Marconi’s Wireless Telegraph Co Ltd v David Jones Ltd (1928) 28

SR(NSW) 355 (Davidson J)
Police Offences Act 1901

—s 27. Ex parte Lisson (1902) 2 SR(NSW) 373 (FC)
—s 27. R v Grace (1930) 30 SR(NSW) 158 (CCA)
—s 27(c). R v Clift (1952) 52 SR(NSW) 213 (CCA)
—s 32. Ex parte Duffy; Re Automobile Advance Agency Co Ltd (1957) 58 SR(NSW)

343 (FC)
Police Regulation Act 1899

—s 17(c). Doolan v Cooper (1961) 62 SR(NSW) 719 (CCA)
Prevention of Cruelty to Animals Act 1901

—s 4(k). Appeal of Redman (1949) 49 SR(NSW) 360 (CCA)
Prickly-pear Act 1924

—s 11, s 12. Gray v Gundowda Pty Ltd (1967) 67 SR(NSW) 302 (CA)
—s 12. Gray v Gundowda Pty Ltd (1968) 69 SR(NSW) 300 (CA)
—s 12(2). Grey v Gundowda Pty Ltd (1963) 63 SR(NSW) 735 (FC)

Private Hospitals Act 1908
—s 4, s 13. Thompson v Anderson (1947) 48 SR(NSW) 107 (FC)
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Public Health Act 1902
—s 82. Ex parte Rigby (1905) 5 SR(NSW) 317 (FC)

Public Instruction (Amendment) Act 1916
—s 4, s 17, s 18. Ex parte Cornford; Re Minister for Education (1961) 62 SR(NSW)

220 (FC)
Public Parks Act 1912

—s 8. Attorney-General v Ashfield Municipal Council (1951) 52 SR(NSW) 178 (Hardie
AJ)

—s 8. Heidke v Sydney City Council (1952) 52 SR(NSW) 143 (Hardie AJ)
Public Roads Act 1897

—s 5. Ashcroft v Walker (1902) 2 SR(NSW) Eq 131 (Simpson CJ in Eq)
Public Roads Act 1902

—s 20(3). Bopark Building (No 8) Pty Ltd v Minister for Lands (1968) 70 SR(NSW)
336 (CA)

Public Trustee Act 1913
—s 18A(2), s 18A(3). Dykes v Gerke (1961) 62 SR(NSW) 496 (FC)

Public Trusts Act 1897
—s 3. Council of Shire of Sutherland v James (1962) 63 SR(NSW) 273 (FC)

Public Works Act 1900
—s 135. Perpetual Trustee Co Ltd v Railway Commissioners of NSW (1904) 4

SR(NSW) 259 (FC)
Public Works Act 1912

—s 40(1)(b), s 41(b), s 42. Caldwell v Rural Bank of New South Wales (1951) 53
SR(NSW) 415 (FC)

—s 76. Perpetual Trustee Co v Franklin (1927) 27 SR(NSW) 525 (FC)
—s 79. Pilon v Commissioner for Railways (1962) 63 SR(NSW) 845 (Walsh J In

Chambers)
—s 138. Verrall v Nott (1939) 39 SR(NSW) 89 (Nicholas J)

Pure Food Act 1908
—s 4, s 23, s 24(2), reg 90. Ex parte Archer; Re Bowry (1956) 57 SR(NSW) 1 (FC)
—s 10, reg 69, reg 90. Ex parte Ryan; Re Bowry (1957) 57 SR(NSW) 438 (FC)
—s 10, s 23, s 24. Bailey v Borham (1949) 49 SR(NSW) 213 (FC)
—s 29, s 43. Ex parte Odgers; Re Bowry (1957) 57 SR(NSW) 457 (FC)
—s 39A. Ex parte Berkeley; Re Morgan (1963) 63 SR(NSW) 741 (FC)

Real Property Act 1900
—s 12(d), s 42(b), s 135. James v The Registrar-General (1967) 69 SR(NSW) 361

(CA)
—s 39, s 53(2). Re Lehrer and Real Property Act 1900-1956 (1960) 61 SR(NSW) 365

(Jacobs J)
—s 41. Macindoe v Wehrle (1913) 13 SR(NSW) 500 (FC)
—s 42. Josephson v Mason (1912) 12 SR(NSW) 249 (FC)
—s 42, s 43, s 43A. United Starr-Bowkett Co-Operative Building Society (No 11) Ltd v

Clyne (1967) 68 SR(NSW) 331 (CA)
—s 42(c). Hamilton v Iredale (1903) 3 SR(NSW) 535 (FC)
—s 42(d). Clyne v Lowe (1968) 69 SR(NSW) 433 (CA)
—s 43A. J & H Just (Holdings) Pty Ltd v Bank of New South Wales (1970) 72

SR(NSW) 499 (CA)
—s 81(h). Lapin v Cohen (1923) 23 SR(NSW) 507 (FC)
—s 126. Re Pepper (1920) 21 SR(NSW) 37 (Street CJ in Eq)
—s 127(1). Trieste Investments Pty Ltd v Watson (1963) 64 SR(NSW) 98 (CA)
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Registration of Births Deaths and Marriages Act 1899
—s 12. Ex parte Hahne; Re Watson (1967) 68 SR(NSW) 62 (CA)

Road Maintenance (Contribution) Act 1958
—s 3(2), s 10A. Ex parte Breen; Re Sneddon (1968) 70 SR(NSW) 258 (CA)
—s 10(1)(d), (e). Ex parte Iskra; Ex parte Mercantile Transport Co Pty Ltd (1962) 63

SR(NSW) 538 (CCA)
Sale of Goods Act 1923

—s 19(1)(2). Ashford Shire Council v Dependable Motors Pty Ltd (1958) 60 SR(NSW)
26 (FC)

—s 19(2). Eimco Corporation v Tutt Bryant Ltd (1970) 72 SR(NSW) 612 (CA)
—s 26(1). Raffoul v Esanda Ltd (1970) 72 SR(NSW) 633 (CA)
—s 28(1). Pacific Motor Auctions Pty Ltd v Motor Credits (Hire Finance) Ltd (1965)

66 SR(NSW) 8 (PC)
Scaffolding and Lifts Act 1912

—s reg 98, s 22(1), s 22(2)(g). Scarlett v Utah Construction and Engineering Pty Ltd
(1964) 65 SR(NSW) 322 (CA)

—s 22(1), s 22(2)(g)(iv), s 22(2)(g)(v), reg 98. Utah Construction & Engineering Pty Ltd
v Pataky (1965) 66 SR(NSW) 23 (PC)

—s 3. Gray v SG White Pty Ltd (1970) 71 SR(NSW) 101 (CA)
—s 17(3). Thorne v Council of Municipality of Bankstown (1954) 54 SR(NSW) 310

(FC)
—s 22, reg 73. Jacob v Utah Construction & Engineering Pty Ltd (1966) 66 SR(NSW)

406 (CA)
—s 22, reg 127(26). Desic v Panos Pty Ltd (1966) 66 SR(NSW) 428 (CA)
—s 73, s 74. Smith v Rex Building Co Pty Ltd (1962) 63 SR(NSW) 32 (FC)
—s 73, s 80(3). Davey v Skinner (1960) 61 SR(NSW) 648 (FC)
—s 73(1), s 73(3). Peterson v General Constructions Pty Ltd (1959) 61 SR(NSW) 242

(FC)
Seamen’s Compensation Act 1911

—s 5(2)(b). Joyce v Australasian United Steam Navigation Co Ltd (1939) 39 SR(NSW)
84 (FC)

Service and Execution of Process Act 1901
—s 16. Re Williams Bros Ltd (1928) 29 SR(NSW) 248 (Harvey CJ in Eq)

Small Debts Recovery Act 1912
—s 11(1). Ex parte Terry; Re Commissioner for Motor Transport (1967) 68 SR(NSW)

41 (CA)
Stamp Duties Act 1920

—s 4, s 5. Myer Emporium Ltd v Commissioner of Stamp Duties (1967) 68 SR(NSW)
220 (CA)

—s 4, s 65, s 66, s 71. Toohey’s Ltd v Commissioner of Stamp Duties (1960) 60
SR(NSW) 539 (FC)

—s 29. Dimmock v Whymark (1964) 65 SR(NSW) 194 (CA)
—s 41(1). Bambro (No 2) Pty Ltd v Commissioner of Stamp Duties (1963) 63

SR(NSW) 522 (FC)
—s 41(4)(a). Lake Victoria Ltd v Commissioner of Stamp Duties (1949) 49 SR(NSW)

262 (FC)
—s 65, s 66, s 71, s 76(1), s 79(1). Ex parte Henry; Re Commissioner of Stamp Duties

(1962) 63 SR(NSW) 298 (FC)
—s 66(3), s 66(3A), s 66(3B). Archibald Howie Pty Ltd v Commissioner of Stamp Duties

(1948) 48 SR(NSW) 318 (FC)
—s 66(3A), s 66(3B). Davis Investments Pty Ltd v Commissioner of Stamp Duties

(1957) 58 SR(NSW) 229 (FC)
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Stamp Duties Act 1920—continued
—s 76, Second Schedule pars (1)(a)(b), (6). Burdekin v Commissioner of Stamp Duties

(1959) 61 SR(NSW) 514 (FC)
—s 76(1). Mena House Ltd v Commissioner of Stamp Duties (1964) 64 SR(NSW) 290

(CA)
—s 100, s 102(2)(a), (g). Perpetual Trustee Co Ltd v Commissioner of Stamp Duties

(1970) 72 SR(NSW) 453 (CA)
—s 102. Johnson v Commissioner of Stamp Duties (1956) 57 SR(NSW) 313 (PC)
—s 102(2A), s 102(2)(g). Johnson v Commissioner of Stamp Duties (1955) 55

SR(NSW) 398 (FC)
—s 102(1)(a). Cathels v Commissioner of Stamp Duties (1959) 62 SR(NSW) 455 (FC)
—s 102(2)(a), s 102(2A). Thompson v Commissioner of Stamp Duties (1968) 69

SR(NSW) 8 (PC)
—s 102(2)(d). Drew v Commissioner of Stamp Duties (1967) 69 SR(NSW) 96 (CA)
—s 102(2)(d). Muir v Commissioner of Stamp Duties (1963) 63 SR(NSW) 221 (FC)
—s 102(2)(h). Re Estate of Black; Thomas v Commissioner of Stamp Duties (1965) 66

SR(NSW) 348 (CA)
—s 102(2)(h). Re Estate of Mackenzie; Forsyth v Commissioner of Stamp Duties (1965)

66 SR(NSW) 359 (CA)
—s 102(2)(i). Wayne v Commissioner of Stamp Duties (1969) 72 SR(NSW) 13 (CA)
—s 107(2)(a), (b). Armstrong v Commissioner of Stamp Duties (1967) 69 SR(NSW) 38

(CA)
—s 128. Francis v Commissioner of Stamp Duties (1953) 53 SR(NSW) 257 (FC)

Stamp Duties Amendment Act 1904
—s 17. Ex parte Burrows (1906) 6 SR(NSW) 606 (FC)

State Children Relief Act 1901
—s 23. In the Will of Mossop (1905) 5 SR(NSW) 722 (Walker J)

State Transport (Co-ordination) Act 1931
—s 12, s 28. R v Dunley (1956) 56 SR(NSW) 427 (CCA)
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Transport (Division of Functions) Act 1932
—s 6, s 20. Woodbridge v Commissioner for Main Roads (1938) 38 SR(NSW) 141

(FC)
—s 27, s 28. Gumley v Commissioner for Government Transport (1964) 65 SR(NSW)

403 (CA)
—s 27, s 28. Nickels v Parks (1948) 49 SR(NSW) 124 (FC)

Transport Act 1930
—s 107, s 123(2), s 123(3). Holden v Commissioner for Government Transport (1958)

59 SR(NSW) 331 (FC)
—s 104, s 113. Ex parte The Commissioner for Government Transport; Re Morgan

(1955) 55 SR(NSW) 227 (FC)
—s 123, s 124(1). Freeman v Commissioner for Government Transport (1958) 58

SR(NSW) 409 (FC)
—s 124(1). Semlitsky v Commissioner for Road Transport and Tramways (1952) 52

SR(NSW) 151 (FC)
—s 132A(4). Jeffrey v Commissioner for Government Transport (1957) 57 SR(NSW)

634 (FC)
—s 233. Varga v Jongen (1970) 72 SR(NSW) 673 (CA)
—s 262(6), s 264. Ex parte Grinham; Re Sneddon (1959) 61 SR(NSW) 862 (FC)

Trustee Act 1925
—s 15, s 59. Perpetual Trustee Co v Watson (No 2) (1927) 28 SR(NSW) 43 (Harvey

CJ in Eq)
—s 81. Ku-ring-gai Municipal Council v Attorney-General (1954) 55 SR(NSW) 65

(FC)
Usury, Bills of Lading, and Written Memoranda Act 1902

—s 10. Evatt v Mutual Life and Citizens’ Assurance Co Ltd (No 2) (1967) 69
SR(NSW) 73 (CA)

—s 13. Ex parte Silk; Re Chapman Engine Distributors Pty Ltd (1939) 39 SR(NSW)
42 (FC)

Vagrancy Act 1902
—s 4(2)(j). Ex parte King; Re Blackley (1938) 38 SR(NSW) 483 (FC)
—s 4(2)(o)(i). R v Shaluga (1957) 58 SR(NSW) 151 (CCA)
—s 4(2)(o)(ii). Ex parte Langley; Re Humphris (1953) 53 SR(NSW) 324 (FC)
—s 8. Vidler v Newport (1905) 5 SR(NSW) 686 (FC)
—s 8A. Wragge v Pritchard (1930) 30 SR(NSW) 279 (FC)

Valuation of Land Act 1916
—s 4(1), s 7A-C. Hurstville Super Centre Ltd v Valuer-General (1966) 67 SR(NSW)

110 (CA)
—s 5. Commissioner for Railways v Andreas (1955) 55 SR(NSW) 323 (FC)
—s 5. The Minister for Public Instruction v Turner (1955) 55 SR(NSW) 310 (FC)
—s 5, s 68. Rosenbaum v Minister for Public Works (1964) 65 SR(NSW) 68 (CA)
—s 5(2), s 65, s 70. Broken Hill Pty Co Ltd v Valuer-General (1968) 69 SR(NSW) 454

(CA)
—s 5(2), s 65, s 70. Broken Hill Pty Co Ltd v Valuer-General (1969) 70 SR(NSW) 169

(PC)



173

STATUTES, RULES, ETC JUDICIALLY CONSIDERED
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ADMINISTRATIVE LAW

Distinction between administrative and judicial functions

Powers affecting civil and property rights — Alteration of civil rights —
Magistrate — Issue of warrant authorizing delivery of vacant dwelling —
Executive function.

Ex parte Redgrave; Re Bennett (1945) 46 SR(NSW) 122 (FC)

Powers affecting civil and property rights — Fixation of rent by Fair Rents
Board — Administrative function — Landlord and Tenant (Amendment) Act
1966.

Clyne v East (1967) 68 SR(NSW) 385 (CA)

Powers of local council — Power to prohibit use of land — No obligation to give
notice — Prohibition of continuing existing use of land — County of
Cumberland Planning Scheme, cl 32 — Local Government Act 1919.

Ex parte Tange; Re Drummoyne Municipal Council (1961) 62 SR(NSW) 193 (FC)

Judicial review at common law

Ouster clauses — Coal Industry Tribunal — Decision as to jurisdiction —
Application for award — Jurisdiction limited to industrial matter — Reviewable
decision — Coal Industry Act 1946.

Ex parte Transport Workers Union of Australia (New South Wales Branch);
Re Gallagher (1964) 65 SR(NSW) 309 (CA)

Privative clauses — Industrial tribunals — Order was within scope of industrial
matter — Prohibition.

Bank of New South Wales v United Bank Officers’ Association (1921) 21
SR(NSW) 593 (FC)

Procedural fairness — Right of party to be heard — Nature of hearing — Tribunal
misled as to party receiving notice.

Ex parte Thomson; Re Clarke (1945) 45 SR(NSW) 193 (FC)

Remedies — Prohibition — Against Crown Employees Appeal Board — Privative
clause — Ineffective where jurisdiction manifestly wrong — Crown Employees
Appeal Board Act 1944.

Ex parte Wurth; Re Tully (1954) 55 SR(NSW) 47 (FC)

Unreasonableness — Colourable performance — Exercise of discretion — Unreal
and unsubstantial decision.

Giddy v Williams (1911) 11 SR(NSW) 181 (PC)
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ADMINISTRATIVE LAW—continued
Judicial review of exercise of powers

Privative clause — Express exclusion — Decision of industrial tribunal —
Prerogative relief.

Mutual Life and Citizens Assurance Co Ltd v Minister for Labour and Industry
(1921) 22 SR(NSW) 16 (FC)

Natural justice

Exclusion of rules of natural justice — Executive functions — Imprisonment
contrary to natural justice — Detention on order of Minister — Habeas corpus.

Ex parte Walsh (1942) 42 SR(NSW) 125 (FC)

Procedural fairness — Evidence — “Legal evidence” — Sufficient evidence to
support finding — Duty to act honestly and fairly — Organization suspending
office holder.

McClelland v Australian Workers’ Union (1929) 29 SR(NSW) 448 (FC)

Procedural fairness — Powers of Minister — Granted in absolute terms —
Revocation of temporary reservation of land — Determination of lease — Lessee
without right to be heard — Crown Lands Consolidation Act 1913.

Attorney-General v Cochrane (1970) 72 SR(NSW) 1 (CA)

Procedural fairness — Refusal of adjournment — Refusal of adjournment to obtain
evidence — Magistrate expressing opinion evidence not admissible —
Prohibition — Costs.

Ex parte McQuellin (1929) 29 SR(NSW) 346 (FC)

Procedural fairness — Right of affected party to be heard — Adjustment against
tenant without opportunity of presenting case — Grounds for review — Sydney
Corporation (Amendment) Act 1908.

Mick Simmons Ltd v Rofe (1921) 21 SR(NSW) 321 (FC)

AGRICULTURE

Agricultural holdings

Extension of contract of tenancy — Statutory extension of term — Validity —
Consistency with National Security (Economic Organization) Regulations
requiring Treasurer’s consent.

Parker v Graham (1947) 48 SR(NSW) 126 (FC)

Extension of contract of tenancy — Tenancy for less than one year — When
extended to two years.

Gordon v Wilkinson (1947) 47 SR(NSW) 266 (FC)

Notice to quit — Validity.
Ex parte Suffolk; Re Marshall (1948) 48 SR(NSW) 492 (FC)

Notice to quit — Validity — Lease commenced when executed — Operation of
statute — Lease for “fixed term” of less than two years — Statute substituting
term of two years — Agricultural Holdings Act 1941.

Perpetual Trustee Co Ltd v Morley (1968) 70 SR(NSW) 161 (CA)
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AGRICULTURE—continued
Agricultural holdings—continued

Share farming agreements — Agreement terminable on one month’s notice —
Statute prescribing twelve month’s notice — Validity of notice to quit.

Hardy v Battaglene (1945) 46 SR(NSW) 134 (FC)

Share farming agreements — Effect of legislation on — Share farming agreement
with lessee — Notice to quit — Statutory obligations — Notice to quit in terms
of agreement — Validity — Agricultural Holdings Act 1941.

Lawson v Dever (1950) 50 SR(NSW) 313 (FC)

Share farming agreements — Ejectment action by owner — Share farmer not
entitled to exclusive possession — Agricultural Holdings Act 1941.

Dudgeon v Chie (1954) 55 SR(NSW) 450 (FC)

Share farming agreements — Enforceability — Oral agreement — No defence to
action for ejectment — Part performance to no avail.

Carter v Smith (1952) 52 SR(NSW) 290 (FC)

Share farming agreements — Enforceability — Oral agreement — Whether within
Statute of Frauds — Right to recover on quantum meruit.

Borg v Borg (1952) 52 SR(NSW) 92 (FC)

Tenancy at will — Contract for sale — Purchaser in possession — Whether
“contract of tenancy” — “Landlord” — Agricultural Holdings Act 1941.

Kater v Kater (1960) 61 SR(NSW) 145 (FC)

Pastures protection

Destruction of noxious weeds — Agreement to eradicate, destroy and keep down to
satisfaction of the “authority” — Obligations as to prickly-pear destruction.

Dowd v Bishop (1961) 61 SR(NSW) 576 (FC)

Protective fencing — Amount of contribution — Value at date of notice of demand.
Boland v Salmon (1919) 19 SR(NSW) 367 (FC)

Protective fencing — Person entitled — Sale before notice of demand — Purchaser
in possession but no transfer.

Marsh Estates Ltd v Williams (1915) 15 SR(NSW) 99 (FC)

Protective fencing — Rabbit-proof fence — Fence wholly on respondent’s land —
Permission given to do work at claimant’s expense.

Greene v Browne (1910) 10 SR(NSW) 338 (FC)

Rabbits — Appointment of rabbit inspector — Power to appoint more than one for
district.

Munro v Coonamble Pastures Protection Board (1912) 12 SR(NSW) 646 (FC)

Rabbits — Destruction of rabbits on road — Powers of Pastures Protection
Board — Interference with roads under control of Shire Councils.

Rae v Simmons (1910) 10 SR(NSW) 582 (FC)

Rabbits — Obligation of occupier of land — Duty to suppress and destroy —
“Duty” — “Suppress” — “Destroy” — Offences — Objective standard —
Pastures Protection Act 1934.

King v Tait (1952) 52 SR(NSW) 137 (FC)
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AGRICULTURE—continued
Pastures protection—continued

Rabbits — Offence — Failure to carry out duty to suppress and destroy —
Information — Allegation offence on stated day — Continuing offence —
Pastures Protection Act 1934.

Ex parte Kook; Re Sinclair (1956) 57 SR(NSW) 227 (FC)

Rabbits — Power of Minister to grant permit — Discretion — Statute not
conferring right to permit — Pastures Protection Act 1934.

Campbell v Ramsay (1968) 70 SR(NSW) 327 (CA)

Rabbits — Rabbit proof fencing — Contribution by adjoining owners — Vesting of
right to contribution.

Larcombe v Goldsbrough, Mort & Co (1907) 7 SR(NSW) 123 (FC)

Rabbits — Rabbit proof fencing — Contribution — Fence in disrepair when claim
made.

Goldsbrough Mort & Co v Gow (1901) 1 SR(NSW) 36 (FC)

Vermin and weeds — Protective fencing — Contributions — When Act may be
excluded — Contract between adjoining owners.

Carr v Millard (1916) 16 SR(NSW) 100 (FC)

Prickly pear

Eradication — By Commissioner — Failed eradication — Later notice — Further
action by Commissioner — Recovery of cost from owner or occupier — Valid
claim — Prickly-pear Act 1924.

Gray v Gundowda Pty Ltd (1967) 67 SR(NSW) 302 (CA)

Eradication — By Commissioner — Recovery of cost from owner or occupier —
Plants not eradicated on prior occasion — Regrowth — Prickly-pear Act 1924.

Gray v Gundowda Pty Ltd (1968) 69 SR(NSW) 300 (CA)

Eradication — By Commissioner — Recovery of costs — Recovery not dependent
upon complete eradication — Prickly-pear Act 1924.

Grey v Gundowda Pty Ltd (1963) 63 SR(NSW) 735 (FC)

Rabbits

Offences — Failure to destroy rabbits to satisfaction of Board — Right of defendant
to be heard.

Ex parte Watson (1904) 4 SR(NSW) 656 (FC)

Share farming agreements

Construction — Penalty for cancellation — Original agreement extended by
consent.

Collins v Wragge (1926) 26 SR(NSW) 53 (FC)

Construction — Seizure of crop by farmer in breach of agreement — Measure of
damages — Supply of seed wheat by owners — Implied term as to fitness.

Barnewall v Wood (1921) 21 SR(NSW) 291 (FC)

Landlord and tenant — Creation of relationship — Effect of words of demise.
Ex parte Foster (1903) 3 SR(NSW) 645 (FC)
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AGRICULTURE—continued
Share farming agreements—continued

Licences — Real property — Termination — Revocable and irrevocable licences —
Termination by reasonable notice.

Bellinger v Hughes (1911) 11 SR(NSW) 419 (FC)

Stock

Branding earmarking etc — Alteration of mark — Additional mark on ear — No
interference with existing mark.

R v Burns (1928) 28 SR(NSW) 557 (FC)

Diseased stock — Actions — Damages caused by outbreak of swine fever — Right
of permissive occupant of land to sue person in possession of adjoining land —
Nuisance — Negligence.

Ruhan v Water Conservation and Irrigation Commission (1920) 20 SR(NSW) 439
(FC)

Diseased stock — Inspectors — Power of inspector — To order muster of stock —
Service of order — Postal service — Time for service — Order to muster yard
and crush.

Arthur v Hill (1918) 18 SR(NSW) 556 (FC)

Diseased stock — Power to order dipping or destruction — Quarantine area —
Notification — Validity — Powers of Minister — “Stock” — Stock Diseases Act
1923.

Hall v Jones; Hall v McPhee; Hall v Johnston (1942) 42 SR(NSW) 203 (FC)

Travelling stock and stock routes — Route of travel — “Direct route ordinarily
used” — Meaning — Reserved road through lease — Stock route around lease.

Hogan v Brasier (1917) 17 SR(NSW) 559 (FC)

Vermin and weeds

Destruction of noxious plants and animals — Under Local Government Act
1919 — Extent of power — Noxious animals — Domestic or domesticated
animals — Declaration as to greyhounds — Invalid.

Ex parte Goddard; Re Howlett (1940) 40 SR(NSW) 459 (FC)

Noxious insects — Grasshoppers — Duty to destroy — Duty of occupier —
Prescribed method — “Advancing swarm” — Noxious Insects Act 1934.

Ex parte Leehy; Re Ellis (1955) 56 SR(NSW) 62 (FC)

Rabbits — Fence and gate erected without authority — Leaving gate open —
Offence.

Ex parte Rutter; Re Reid (1932) 33 SR(NSW) 136 (FC)

Rabbits — Offences — Continuing offence — Information omitting part of
description of offence — Invalid — Pastures Protection Act 1902.

Ex parte Lock (1905) 5 SR(NSW) 322 (FC)

Rabbits — Offences — Continuing offence — Information omitting part of
description of offence — Valid — Pastures Protection Act 1902.

Ex parte Murray Wyse (1905) 5 SR(NSW) 335 (FC)
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AGRICULTURE—continued
Vermin and weeds—continued

Rabbits — Offences — Owner of land liable — Person in charge of land — Land
attached to police station — Police officer in charge of station not owner.

Self v Cole (1905) 5 SR(NSW) 326 (FC)

ANIMALS

Dogs

Seizure and destruction — Justifiable destruction — Dog found “at large” — Dog
and Goat Act 1898.

Jolliffe v Dean (1954) 54 SR(NSW) 157 (FC)

Liability for injury

Damages — Summary remedy — Award of compensation — Measure of damages.
Wilson v Johnson (1932) 32 SR(NSW) 326 (FC)

Dogs — Defences — Voluntary assumption of risk — Knowledge of danger.
Carbury v Measures (1904) 4 SR(NSW) 569 (FC)

Statutory provisions — Extension of common law liability — Dog biting hand
placed on fence.

Simpson v Bannerman (1931) 32 SR(NSW) 126 (FC)

Prevention of cruelty to

“Cruelty” — Coursing — Legitimate activity — Gaming and Betting Act 1912 —
Prevention of Cruelty to Animals Act 1901.

Appeal of Redman (1949) 49 SR(NSW) 360 (CCA)

APPEAL AND NEW TRIAL

Case stated

When appeal lies — Heard by single judge — No right of appeal to Full Court —
Justices Act 1902.

Richardson v Mayer (No 2) (1964) 64 SR(NSW) 502 (CA)

Damages appeals

Excessive or inadequate damages — Compensation for death of husband — Large
award — Damages not excessive.

Robinson v Reilly (1957) 58 SR(NSW) 214 (FC)

Excessive or inadequate damages — Excessive — Wholly disproportionate to
injury suffered — Personal injuries — Re-trial limited to damages — Costs —
Costs of printing whole transcript.

Johnson v Board of Fire Commissioners (1957) 58 SR(NSW) 38 (FC)

Excessive or inadequate damages — Extravagant outrageous or perverse verdict —
Verdict out of all proportion to facts.

McCoy v Dunn (1960) 61 SR(NSW) 318 (FC)
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APPEAL AND NEW TRIAL—continued
Damages appeals—continued

Excessive or inadequate damages — Inadequate damages — Compromise
verdict — Negligence — Personal injuries — Liability strongly contested.

Kortekaas v Maslen (1958) 58 SR(NSW) 224 (FC)

Excessive or inadequate damages — Inadequate damages — New trial refused —
Personal injuries — Understanding and appreciation by jury o duty as to
damages — Loss of earnings — Plaintiff managing director and shareholder of
own company.

Selby v Commonwealth of Australia (1946) 47 SR(NSW) 150 (FC)

Excessive or inadequate damages — Jury verdict — Amount not “outrageous” —
Refusal of third trial.

Burley v Watson (1962) 62 SR(NSW) 545 (FC)

Excessive or inadequate damages — Jury verdict — Inadequate damages — Jury
refusing to accept plaintiff’s uncontradicted evidence as to injuries.

Cole v Commonwealth of Australia (1961) 62 SR(NSW) 700 (FC)

Excessive or inadequate damages — Jury verdict — Inadequate damages — When
new trial refused — No mistake in point of law.

Rowland v Fullagar (1911) 11 SR(NSW) 76 (FC)

Excessive or inadequate damages — Jury verdict — Relevant principles.
Coulter v Shepherd (1961) 62 SR(NSW) 501 (FC)

Excessive or inadequate damages — Unreasonable verdict — Need to establish
great disparity — Claim under Compensation to Relatives Act 1897 — Award
high not excessive.

Anderson v Howlett and Stewart (1955) 55 SR(NSW) 203 (FC)

Excessive or inadequate damages — Unreasonableness of amount — Approach of
appeal court — Refusal of new trial.

Brannigan v Conrad (1926) 26 SR(NSW) 124 (FC)

Granting of third trial — Disproportionate damages — Prior similar awards —
New trial as to damages.

Commissioner for Government Transport v Cullinan (1954) 54 SR(NSW) 197
(FC)

Misdirection — Summing up containing actuarial evidence without direct
evidence — Mentioning limits of damages likely to be upset on appeal.

Krycki v Nominal Defendant (1961) 62 SR(NSW) 552 (FC)

General principles

Right of appeal — Nature of — Appeals by way of re-hearing — Scope and effect
of re-hearing — Findings of fact — Credibility of witnesses.

Rofe v Fuller’s Theatres and Vaudeville Ltd (No 2) (1922) 22 SR(NSW) 387 (FC)

Right of appeal — Who may exercise — Legal personal representatives —
Abatement.

Mulcahy v Cole (1920) 20 SR(NSW) 152 (FC)
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APPEAL AND NEW TRIAL—continued
Interference with discretion of court below

Decision clearly wrong — Grant of particular sum as permanent alimony —
Excessive award.

Gardiner v Gardiner (1925) 25 SR(NSW) 274 (FC)

Injustice — Striking out counter-claim — Claim unconnected with subject matter of
suit.

McIntosh v Dalwood (No 2) (1930) 30 SR(NSW) 329 (FC)

Judge mistaken or misled — Incorrect principles of law for exercise of discretion.
Keys v Keys (1925) 25 SR(NSW) 582 (FC)

Judge mistaken or misled — Relevant principles.
Jones v Jones (1960) 61 SR(NSW) 218 (FC)

Wrong principle — Decision affecting pleadings — Leave to amend pleadings on
terms.

Toulmin v Smith (1929) 29 SR(NSW) 342 (FC)

Wrong principle — Refusal of adjournment — General principles.
Conroy v Conroy (1917) 17 SR(NSW) 680 (FC)

Interference with judge’s finding of fact

Findings based on credibility — Principles applicable.
Jones v Jones (1960) 62 SR(NSW) 377 (FC)

New trial

Grounds for — Comment on conduct of counsel — Unwarranted suggestion of
unfairness.

J Wiener & Co Ltd (In Liq) v Conway (1933) 33 SR(NSW) 349 (FC)

Grounds for — Fresh evidence — Availability of evidence at trial — Reasonable
diligence exercised — Likely effect of evidence.

Cowan v Greater Wollongong City Council (1954) 54 SR(NSW) 264 (FC)

Grounds for — Fresh evidence — Miscarriage of justice — Availability at trial —
Materiality and cogency — Application after new trial and acquittal of fellow-
accused on fresh evidence.

R v Sayegh (1924) 25 SR(NSW) 61 (CCA)

Grounds for — Fresh evidence — Nature and probable effect of new evidence —
Proof of non-availability at trial — Need for explanation.

Spicer v Booth (1918) 18 SR(NSW) 20 (FC)

Grounds for — Improper admission or rejection of evidence — Improper use of
subpoena duces tecum — Conversations between solicitor and witnesses —
Suborning witnesses.

Commissioner for Railways v Small (1938) 38 SR(NSW) 564 (FC)

Grounds for — Inconsistency between verdict and special findings — Findings of
carelessness by both parties and damages for plaintiff — Contributory negligence
a defence — Ambiguous verdict.

Hassan v Moore Engineering (Cooma) Pty Ltd (1969) 70 SR(NSW) 448 (CA)
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APPEAL AND NEW TRIAL—continued
New trial—continued

Grounds for — Jury’s misconduct — Information obtained out of court — At
view — Onus of proof — Material evidence.

Coughlan v Christian (1929) 29 SR(NSW) 314 (FC)

Grounds for — Jury’s misconduct — Information obtained out of court — Private
view by jury.

Way v Way (1928) 28 SR(NSW) 345 (FC)

Grounds for — Misconduct of counsel — Conduct substantially affecting course of
justice.

Croll v McRae (1930) 30 SR(NSW) 137 (FC)

Grounds for — Misconduct of counsel — Reference by plaintiff’s counsel in
address to jury of “substantial damages”.

Cunningham v Australian Woollen Mills Pty Ltd (1944) 45 SR(NSW) 114 (FC)

Grounds for — No evidence to support one count.
O’Connor v SP Bray Ltd (1936) 36 SR(NSW) 248 (FC)

Grounds for — Verdict against evidence — Unreasonable verdict — New trial
ordered.

Hocking v Bell (1942) 42 SR(NSW) 130 (FC)

Grounds for — Verdict obtained by fraud or deception — Perjured evidence.
Dearman v Dearman (1917) 17 SR(NSW) 124 (FC)

Grounds on which refused — Defamation action — Likely verdict for nominal
damages.

Griffiths v Johnson (1903) 3 SR(NSW) 107 (FC)

Inconsistency between findings of jury — Two counts of breach of statutory
duty — Inconsistency not present.

Griffiths v Lysaghts Works Pty Ltd (1960) 61 SR(NSW) 561 (FC)

Irregularity of procedure — No appearance for defendant at trial.
Vacuum Oil Pty Co Ltd v Stockdale (1942) 42 SR(NSW) 239 (FC)

Miscarriage of justice — Improper rejection of evidence — Plaintiff deprived of
opportunity to answer defendant’s case — Comment on failure of plaintiff to call
evidence — Misinformed as to its existence.

Fahy v Smith (1961) 62 SR(NSW) 779 (FC)

Miscarriage of justice — Particular circumstances — Unsatisfactory nature of
trial — Material fresh evidence available — Failure to apply for adjournment.

Jeffrey v Jeffrey (1931) 31 SR(NSW) 535 (FC)

Points and objections not taken below

Failure to take objection — Misdirection — Suggestions on matters of fact relating
to measure of damages — Excessive damages.

Harrison v Walker-Flynn (1960) 61 SR(NSW) 359 (FC)

Questions not left to jury — Failure to make application at trial.
Howarth v Walker (1902) 2 SR(NSW) 452 (FC)
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APPEAL AND NEW TRIAL—continued
Points and objections not taken below—continued

When allowed to be raised on appeal — Matters relating to measure of
damages — Unsatisfactory evidence as to damages — New trial on terms.

Banks v Williams (1910) 10 SR(NSW) 220 (FC)

When allowed to be raised on appeal — Nonsuit — Plaintiff electing to be
nonsuited on adverse ruling — Motion to set aside.

Dowling v Farrell (1903) 3 SR(NSW) 42 (FC)

When not allowed to be raised on appeal — Admissibility of evidence — Point
that there is “no evidence”.

Denham v Fuller (1902) 2 SR(NSW) 131 (FC)

When not allowed to be raised on appeal — Failure to take objection —
Misdirection — General principles.

Barker v Smith (1907) 7 SR(NSW) 716 (FC)

When not allowed to be raised on appeal — Failure to take objection — No note
of point taken — Counsel unable to agree as to point taken — Point
insufficiently taken at trial.

Hunter v West Maitland Municipal Council (1923) 23 SR(NSW) 420 (FC)

When not allowed to be raised on appeal — Failure to take objections —
Misdirection — Directions as to effect of plaintiff’s evidence.

Donohoe v Smith (1947) 48 SR(NSW) 236 (FC)

Practice and procedure

Appeal out of time — Extension of time — Discretion — Imposition of terms.
Newlands v Argyll General Insurance Co Ltd (1957) 57 SR(NSW) 421 (FC)

Power to give substituted verdict — Disagreement by jury.
Heydon v Lillis (1906) 6 SR(NSW) 677 (FC)

Substituted verdict or judgment — Entry of verdict contrary to jury’s verdict —
Third trial — Verdict at first trial set aside on appeal — Disagreement of jury at
second and third trial.

Hocking v Bell (1943) 43 SR(NSW) 154 (FC)

When appeal lies — As of right — Direction for entry of judgment against third
party insurer.

King v Government Insurance Office of New South Wales (1959) 61 SR(NSW)
411 (FC)

When no appeal lies — Refusal of leave to proceed — Employers’ Liability Act
1897.

Ex parte Yates (1907) 7 SR(NSW) 217 (FC)

When appeal lies

Appeal from single judge — Judgment on return of rule nisi for statutory
prohibition — Justices Act Appeal Rules, r 11 — Justices Act 1902.

Ex parte Bernat; Re Le Brocque (1960) 61 SR(NSW) 877 (FC)
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APPEAL AND NEW TRIAL—continued
When appeal lies—continued

As of right — Refusal to set aside arbitration award — Matter of practice and
procedure.

Council of the City of Lithgow v Construction Services Pty Ltd (No 1) (1957) 57
SR(NSW) 579 (FC)

Interference with judge’s findings of fact — Where conflict of evidence —
Credibility of witnesses — Decision clearly wrong.

Dearman v Dearman and Pettitt (1908) 8 SR(NSW) 457 (FC)

Matter of procedure — Order refusing transfer to Commercial Causes Court.
Railway Commissioners of NSW v G & C Hoskins Ltd (1918) 18 SR(NSW) 424

(FC)

ARBITRATION

Arbitration and umpires

Appointment of — Power to appoint arbitrator — Sole arbitrator appointed in
default of appointment by other party — No formal notification of disputes —
No formal acceptance but award made — Validity.

Cox v Johnson (1914) 14 SR(NSW) 240 (FC)

Awards

Effect and performance — Effect of award made upon reference — Equivalent to
verdict of jury — Judgment entered including interest — Regularity of judgment.

Anderson v Williams (1928) 29 SR(NSW) 12 (FC)

Grounds for setting aside — Misconduct — Building contract providing costs not
to exceed stated sum unless agreement — Ruling no agreement existed — Award
in excess of stated sum — Appeal from set aside order by judge in chambers to
Full Court — Award not vitiated by misconduct.

A C Robertson Pty Ltd v Costa Brava Investments Pty Ltd (1961) 63 SR(NSW)
152 (FC)

Power to award particular matters — Power to direct different type of relief —
Power to order foreclosure — Power not in submission.

Hosie v Bartley (1906) 6 SR(NSW) 626 (FC)

Setting aside — Certainty — One direction invalid for uncertainty — Other
directions valid — Severability.

Thompson, Meggitt & Co Ltd v Moody (1920) 21 SR(NSW) 125 (FC)

Setting aside — Grounds for — Certainty — Clause in submission involving
question as to “sums” due under different headings — Lump sum awarded.

Kidman v Commonwealth (1923) 23 SR(NSW) 329 (FC)

Setting aside — Grounds for — Want of jurisdiction and excess of authority —
Excess of authority — Technical misconduct — Award subject to condition —
Condition beyond power — Award set aside.

Riesenberg v Weinberg (1958) 59 SR(NSW) 106 (FC)
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ARBITRATION—continued
Awards (Appeal/Judicial Review)

Award in form of special case — Arbitrator may state special case to the
“court” — Jurisdiction of Court of Appeal — Arbitration Act 1902.

Cable (1956) Ltd v Hutcherson Bros Pty Ltd (1967) 68 SR(NSW) 118 (CA)

Grounds for remitting — Certainty — Interpretation of award — Consideration of
evidence — Amendment of form.

Hambridge v Everton’s Rose Bay Launch and Boat Co (1913) 13 SR(NSW) 686
(FC)

Grounds for setting aside — Error of law — Construction of contract — Mistake
as to construction of contract — Mistake as to admissibility of evidence — Not
per se misconduct.

Lithgow City Council v Construction Services Pty Ltd (No 2) (1957) 57 SR(NSW)
619 (FC)

Grounds for setting aside — Misconduct — Taking advice from third party —
Refusal to state special case — Misunderstanding as to question to be asked —
Questions not specifically referred.

Henry v Uralla Municipal Council (1934) 35 SR(NSW) 15 (FC)

Conduct of arbitration proceedings

Evidence — Referral back for reconsideration — Duty to hear further evidence on
new questions.

O’Donoghue v Oliphant (1903) 3 SR(NSW) 47 (FC)

Construction of submission or reference

Arbitration clause — Dispute arising at “any time during the subsistence of this
insurance” — Dispute as to whether policy renewed — Issue not within
arbitration clause.

Brown v Graham (1962) 63 SR(NSW) 365 (FC)

Dispute to be settled by arbitration within 60 days — No action available after
time limit expired.

Hain v Ingram (1938) 38 SR(NSW) 597 (FC)

Costs

Award by arbitrator — Arbitrator’s discretion — Whether exercised judicially.
Donnelly v Donnelly (1948) 48 SR(NSW) 407 (FC)

Submission

Building contracts — Architect’s progress certificate — Dispute — Obligation to
refer to arbitration — Builder commencing action for payment.

John Grant & Sons Ltd v Trocadero Building and Investment Co Ltd (1937) 37
SR(NSW) 535 (FC)

What constitutes — Expressing of intention to arbitrate — Constitutes “reference to
arbitration” — Reference within 12 months of “accrual of cause of action” —
Time commences to run when dispute arises.

Gosford Meats Pty Ltd v Queensland Insurance Co Ltd (1970) 72 SR(NSW) 547
(CA)
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ARBITRATION—continued
Submission and reference

Dispute within arbitration clause — Neglect to comply with contractual term —
Whether necessarily a dispute — Stay as to part only of action.

Standard Insurance Co Ltd v Scandrett (1923) 23 SR(NSW) 254 (FC)

Submission as ground for stay of proceedings — Refusal to stay — Prima facie
case of criminality.

Church v Gibson (1902) 2 SR(NSW) Eq 207 (Simpson CJ in Eq)

Who may refer — Conduct affecting right to arbitrate.
Sneddon v Kyle (1902) 2 SR(NSW) Eq 112 (Simpson CJ in Eq)

Submission as defence

Arbitration as condition precedent to action — Provision for dispute to be settled
by arbitration within 60 days — Action within 60 days.

Murphy v Benson (1942) 42 SR(NSW) 66 (FC)

Submission as ground for stay of proceedings

Jurisdiction and powers — District Court — Arbitration Act 1902.
Nixon v Steggall (1953) 54 SR(NSW) 179 (FC)

ASSIGNMENT

Equitable assignment

What amounts to — Sufficiency of directions and orders for payment — Order on
debtor or other party — Building contract — Supply of material — Order by
contractor on money due under contract — Intention to charge — Notice to
debtor — Valid equitable assignment.

Re H Dengate & Son (1921) 21 SR(NSW) 619 (Street CJ in Eq)

ASSOCIATIONS AND CLUBS

Constitution, rules and by-laws

Alteration of — Amendment contrary to existing rules — Registration granted
under existing rules — Refusal to register amendments.

Ex parte Ellis (1906) 6 SR(NSW) 93 (FC)

Expulsion of member

Grounds for expulsion — Bringing unsuccessful claim for damages — Right of
person affected to be heard — Expulsion from friendly society.

Price v Clack (1906) 6 SR(NSW) 611 (FC)

Right of expulsion — No common law right — Necessity for express power —
Ultra vires act — Injunction — Jurisdiction of court to intervene.

Webster v Bread Carters’ Union (NSW) (1930) 30 SR(NSW) 267 (Long Innes J)

Right to be heard — Suspension from club without hearing — Confirmation by
director’s resolution — Void resolution — Claim for damages.

Graham v Sinclair (1918) 18 SR(NSW) 75 (FC)
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ASSOCIATIONS AND CLUBS—continued
Friendly societies

Property, benefits and funds — Unregistered friendly society — Accident
insurance fund — Dissolution — Unexpected funds — Scheme of distribution.

Young v Curran (1909) 9 SR(NSW) 452 (Simpson CJ in Eq)

Registration — Trade union — Friendly society benefits — Necessity for
registration.

Ex parte Amalgamated Society of Engineers (1913) 13 SR(NSW) 560 (FC)

Incorporated associations

Statutory committee — Whether a corporation — Legal entity — Liability to be
sued in its own name in another State — Members protected from personal
liability.

J A Hemphill & Sons Pty Ltd v Chaff and Hay Acquisition Committee (1946) 47
SR(NSW) 218 (FC)

Jurisdiction of courts

Intervention in internal decisions — Ultra vires and illegal acts — Application of
funds for unauthorized purposes.

Ex parte McDonald (1918) 18 SR(NSW) 383 (FC)

Intervention in internal decisions — Ultra vires and illegal acts — Application of
funds for unauthorized purposes — Right of individual member to sue.

Allen v Gorton (1918) 18 SR(NSW) 202 (Harvey J)

Legal proceedings

Who may be sued — Suit against trade union and individual officers and
members — Whether injunction may be granted against members not joined —
Representative parties.

Geddes v Australasian Meat Industry Employees’ Union (1917) 17 SR(NSW) 119
(Harvey J)

Racing clubs

Disqualifications — Person warned off Indian racecourses — Warning off not
adopted by Australian Jockey Club — Entry of horse for race — Rejection —
Right to injunction.

Higgins v Potter (1949) 50 SR(NSW) 77 (Roper CJ in Eq)

Rules and by-laws — Validity — By-law relating to bookmakers — Power of club
to revoke registration and exclude bookmaker from plying his trade.

Robinson v Knox (1916) 16 SR(NSW) 529 (FC)

Rules and by-laws — Validity — By-law requiring bookmakers to pay percentage
of turnover.

Potter v Davis (1948) 48 SR(NSW) 523 (FC)

Rules — Bookmakers — By-law relating to bookmakers — Validity — Power
regarding member of public.

Waterhouse v Knox (1909) 10 SR(NSW) 155 (Simpson CJ in Eq)
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ASSOCIATIONS AND CLUBS—continued
Rights, duties and liabilities of members

Liabilities — On contracts — Liability to indemnify trustees.
Wise v Perpetual Trustee Co Ltd (1903) 3 SR(NSW) 318 (PC)

AUCTIONEERS AND AGENTS

Remuneration

Licensed agent — Recovery of commission — Statement of claim —
Sufficiency — Auctioneers, Stock and Station and Real Estate Agents Act 1941.

Oades v Ewart (1960) 61 SR(NSW) 89 (FC)

BAILMENTS

Bailment for reward

Duties and liabilities of bailee — Redelivery — Bailor’s title in issue — Delivery
to third party having rights to possession in contract with true owner.

Elkin & Co Pty Ltd v Specialised Television Installations Pty Ltd (1959) 61
SR(NSW) 165 (FC)

Gratuitous bailments

Duties and liabilities of bailee — Re-delivery — Breach of bailee — Remedies of
bailor — Bailment of money — Claim for money had and received.

Thomas v High (1959) 60 SR(NSW) 401 (FC)

Redelivery — Failure to redeliver — Loss due to negligence — Liability of bailee.
Ex parte Dawson (1904) 4 SR(NSW) 136 (FC)

Liability

Exclusion by contract — Notice of exclusion clause — Insufficient notice —
“Ticket case” — Later writing containing exclusion.

Rozsasi v Swinton Industries Pty Ltd (1959) 59 SR(NSW) 375 (FC)

Exclusion by contract — When excluded — Clothing deposited with dry
cleaner — Loss of goods — Exemption clause including promise “every possible
care taken”.

Crouch v Jeeves (1938) Pty Ltd (1946) 46 SR(NSW) 242 (FC)

Particular bailments

Chattels — Hire of — Implied term as to fitness — Tool supplied by employer for
use by contractor — Reliance on supplier’s skill — Knowledge of defect.

Becker v Derbyshire Building Co Pty Ltd (1961) 62 SR(NSW) 10 (FC)

Hire of chattels — Contract for personal service — Lease of racehorses for a
term — Option of purchase — Lease to train and race horses — Death of lessee.

Newell v Moulden (1911) 11 SR(NSW) 539 (FC)
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BAILMENTS—continued
Remedies

Conversion — Action by bailee against auctioneer — Auctioneer accounting for
proceeds of sale to person falsely representing to be true owner.

Grace Bros v Lawson (1922) 22 SR(NSW) 460 (FC)

Damages — Unauthorized use of chattels by bailee — Measure of damages — Loss
due to deterioration by use — Loss by delay in delivery.

McKenna & Armistead Pty Ltd v Excavations Pty Ltd (1956) 57 SR(NSW) 515
(FC)

What constitutes bailment

Bailment for reward — Parking car in parking station for reward — Loss of
vehicle — Exclusion of liability by contract — Breach of contract as bailee —
Liability of local council — Loss not “damage or injury to person or
property” — Local Government Act 1919.

Walton Stores Ltd v Sydney City Council (1968) 70 SR(NSW) 244 (CA)

Hire of storage space — Whether bailment of goods stored — No delivery of
possession of goods.

Wilmers and Gladwin Pty Ltd v WAL Building Supplies Pty Ltd (1955) 55
SR(NSW) 442 (FC)

When not created — Hire of surf shed locker — Whether bailment of goods placed
therein.

Greenwood v Council of Municipality of Waverley (1928) 28 SR(NSW) 219 (FC)

BANKING AND FINANCIAL INSTITUTIONS

Banker and customer

Cheques — Damages for wrongful dishonour — Customer arrested on charge of
obtaining money by false pretences — Charge not natural and probable
consequences.

De Plevitz v Australian Joint Stock Bank (1902) 2 SR(NSW) 355 (FC)

Cheques — Wrongful dishonour of cheque — Damages — Special damage not
shown — Substantial damages awarded.

Bailey v Bank of Australasia (1906) 6 SR(NSW) 686 (FC)

Collection of cheques — Liability for conversion of cheques — Cheque sent by
post — No request by drawer to send by post — Stolen before reaching payee —
Crossing erased — Damages recoverable.

Channon v English, Scottish and Australian Bank (1918) 18 SR(NSW) 30 (FC)

Debtor and creditor — Cheque deposited to judgment debtor’s account — Cleared
after service of garnishee order — Amount of cheque not a “debt due owing or
accruing” by bank — District Courts Act 1912.

Bank of New South Wales Ltd v Barlex Investments Pty Ltd (1964) 64 SR(NSW)
274 (CA)
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BANKING AND FINANCIAL INSTITUTIONS—continued
Banker and customer—continued

Duties and liabilities of paying bank — Forged cheques — Cheques crossed “a/c
payee only” — Fictitious cheques fraudulently indorsed to drawer — Payment to
drawer’s account — Alterations to paying-in book to remove cash from deposits.

Universal Guarantee Pty Ltd v National Bank of Australasia Ltd (1965) 65
SR(NSW) 102 (PC)

Duties of banks — Duty to adhere to mandate of customer — Manager authorized
to draw cheques countersigned by other persons — Bank cheque issued to
manager — Ostensible authority — Right to charge customer’s account.

Australian Bank of Commerce Ltd v Perel (1926) 27 SR(NSW) 1 (PC)

Duties of banks — Duty to adhere to mandate of customer — Manager authorized
to draw cheques countersigned by other persons — Bank cheque issued to
manager — Right to charge customer’s account.

Perel v Australian Bank of Commerce (1923) 24 SR(NSW) 62 (Street CJ in Eq)

Incidents of debtor and creditor relationship — Recovery of moneys by
customer — Payment by bank without authority — Demand for repayment.

Laing v Bank of New South Wales (1952) 54 SR(NSW) 41 (FC)

Incidents of debtor and creditor relationship — Recovery of moneys by
customer — Payment by bank without authority — Demand for repayment —
Balance sufficient to pay demand — Pleading — Indebitatus assumpsit count.

Bank of New South Wales v Laing (1953) 54 SR(NSW) 76 (PC)

Relationship — “Customer” — Duration not of essence of relationship — Deposit
of stolen crossed cheque by new customer — Negligence — Whether bank
negligent in accepting deposit.

Commissioner of Taxation v English, Scottish & Australian Bank (1918) 18
SR(NSW) 417 (FC)

Banking business

Cheques — Damages for wrongful dishonour of cheques — Loss of credit —
Plaintiff insolvent — Excessive damages.

Miles v Commercial Banking Co (1904) 4 SR(NSW) 223 (FC)

Collection of cheques — Liability for conversion — Cheque paid into collecting
bank by servant in fraud of master — True owner of cheque — Ratification by
true owner.

McClintock v Union Bank of Australia Ltd (1921) 22 SR(NSW) 293 (PC)

Duties of banks — Duty to make inquiries — Duty of inquiry on opening
account — Account opened with crossed cheque — Negligence —
Conversion — True owner of cheque — Cheque not drawn in agreed form.

Kendall v London Bank of Australia Ltd (1918) 18 SR(NSW) 394 (FC)

Duty to honour cheques — Where money obtained by fraud deposited with bank.
Zeeb v Bank of New South Wales (1901) 1 SR(NSW) 167 (FC)
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BANKING AND FINANCIAL INSTITUTIONS—continued
Duties of banks

Confidentiality — Duty of disclosure by bank to surety — Disclosure of particulars
of account to customer — Assignee of equity of redemption in property
mortgaged to bank — Surety who has given collateral security.

Ross v Bank of New South Wales (1928) 28 SR(NSW) 539 (Harvey CJ in Eq)

Instruments

Collateral securities — In writing — Promissory note — Collateral security for
hire purchase agreement — Change in law affecting contract to which
collateral — Leave to commence action.

Stock Motor Ploughs Ltd v Forsyth (1932) 32 SR(NSW) 259 (FC)

Liabilities of banks

Conversion — Bank cheques obtained by one partner in fraud of other — Claim
against paying bank — Ratification.

Commercial Banking Co of Sydney Ltd v Mann (1960) 61 SR(NSW) 286 (PC)

Regulation of banks

Deposits — Dispute as to — Ouster of court’s jurisdiction — Pass-book
transactions — Bank refusing to repay without pass-book — Third person
refusing to deliver pass-book — “Dispute” within statute — Government Savings
Bank Act 1906.

O’Connor v Commissioners of the Government Savings Bank of NSW (1913) 13
SR(NSW) 65 (FC)

Reduction of capital — Dispensing with words “and reduced” to name.
Re Australian Joint Stock Bank Ltd (1904) 5 SR(NSW) 44 (Walker J)

Registration of names of proprietors — Delegation of duty — Liability of
manager — Absence of personal neglect or default — Bank incorporated body
with limited liability.

Miles v Henderson (1907) 7 SR(NSW) 19 (FC)

BANKRUPTCY

Administration of property

Applications to avoid antecedent transaction — Costs — Costs of other parties —
Respondent successful — Proceedings justified — Evidence on public
examination neither wilfully false nor reckless.

Re Knox (1925) 26 SR(NSW) 138 (Long Innes J)

Applications to avoid antecedent transaction — Costs — Costs of other parties —
Respondent successful — Proceedings justified — No order for costs.

Re Knox (No 2) (1926) 26 SR(NSW) 351 (FC)

Arrangements with creditors without sequestration — Trustees — Powers
provided in deeds of arrangement — To present bankruptcy petition in name of
debtor.

Re Bagley (1929) 29 SR(NSW) 333 (Long Innes J)



195

INDEX TO SUBJECT MATTER

BANKRUPTCY—continued
Administration of property—continued

Effect of on antecedent transaction — Protected transactions — Good faith —
Reason to suspect inability to pay debts — Extent of knowledge.

Re Macadam (1913) 13 SR(NSW) 206 (Street J)

Effect of on antecedent transactions — Avoidance of antecedent transaction —
Procedure — Form and nature of relief — Avoidance of transfer — Imposition
of terms on official assignee — Expenditure on land by transferee.

Re Jones; Ex parte Official Assignee; Ellen Hawkins (1924) 24 SR(NSW) 533
(Maughan AJ)

Effect of on antecedent transactions — Avoidance of preferences — Payments —
Payment by building owner to nominated sub-contractor — Builder company in
liquidation — Payment did not constitute preference — Companies Act 1961.

Re C G Monkhouse Pty Ltd (In Liq) and The Companies Act (1968) 69 SR(NSW)
429 (CA)

Effect of on antecedent transactions — Fraudulent preferences.
Re Thoren; Ex parte Official Assignee Gay & Co (1909) 9 SR(NSW) 681

(Street J)

Effect of on antecedent transactions — Protected transactions and exemptions
from void transactions — Protection of transactions against doctrine of relation
back — Without notice of act of bankruptcy — Act of bankruptcy natural
inference from known facts.

Re Dickson and Mackay (1924) 24 SR(NSW) 565 (Maughan AJ)

Effect of on antecedent transactions — Rights and duties of sheriff — General
principles.

Re Munn’s Maizena Ltd (1912) 12 SR(NSW) 614 (Street J)

Effect of on antecedent transactions — Undervalued transactions and
settlements — What is a transfer of property or settlement — Payment by
bankrupt for land purchased in wife’s name.

Re Hermann; Ex parte Official Assignee (1916) 16 SR(NSW) 264 (Street J)

Effect on antecedent transactions — Avoidance of preferences — Costs of
proceedings — Infant respondent.

Re Hooke; Ex parte Official Assignee; Hook (Respondent) (1905) 5 SR(NSW) 216
(Walker J)

Effect on antecedent transactions — Undervalued transactions and settlements —
Marriage settlements — When may be set aside — Intent to defeat creditors —
Admissibility of evidence — Depositions — Rejection of tender of portion.

Re Deane; Ex parte Official Assignee (1906) 6 SR(NSW) 580 (Cohen J)

Estate of deceased person — Petition by creditors — Evidence in support — Date
of insolvency.

Re Nonmus (1929) 29 SR(NSW) 330 (Long Innes J)

Order of payment of debts — Postponement of spouse’s claims — Property made
available by spouse — Husband carrying on business with wife’s property for her
benefit.

Re Hacking (1912) 12 SR(NSW) 770 (Street J)



196

INDEX TO SUBJECT MATTER

BANKRUPTCY—continued
Administration of property—continued

Procedure in applications to avoid antecedent transactions — Service — Default
of appearance by infant respondent — Guardian ad litem — Practice.

Re Williams; Ex parte Official Assignee; Williams and Others (Respondents)
(1907) 7 SR(NSW) 422 (Street J)

Proofs by and against particular persons — Partners — Fraud of deceased
partner — Misappropriations debited against capital account — Exercise by
surviving partner of option to purchase — Rights against deceased estate.

Re the Estate of Kearney; Ex parte Whitehurst (1927) 27 SR(NSW) 386 (Long
Innes J)

Property available for payment of debts — After acquired property —
Intervention — Chose in action.

Re Burns; Ex parte Ellesmere (1912) 12 SR(NSW) 658 (Street J)

Property available for payment of debts — After acquired property — Proceeds
of action — Costs payable to bankrupt trustee — Right of official assignee of
trustee — Solicitor’s lien.

Douglas v Douglas (1907) 7 SR(NSW) 466 (Simpson CJ in Eq)

Property available for payment of debts — After-acquired property — Interests
under wills and shares on intestacy — Distributive share on intestacy — Right of
official assignee.

In the Estate of Nowland (1908) 8 SR(NSW) 138 (Street J)

Property available for payment of debts — Benefit of licence — Hotel licence.
Re Coak; Ex parte Official Assignee; Flood (Respondent) (1902) 2 SR(NSW)

B&P 49 (Walker J)

Property available for payment of debts — Protected transactions — Agreement
not to register security — Possession under unregistered bill of sale.

Re Wetherill; Ex parte Official Assignee; Holborrow (Respondent) (1907) 7
SR(NSW) 337 (Street J)

Property available for payment of debts — Protected transactions — Good
faith — Proof — Burden of proof — Person attacking transaction alleging bad
faith.

Re Donovan (1910) 10 SR(NSW) 532 (Street J)

Property available for payment of debts — Relation back of trustees title —
Effect of relation back — Solicitor’s lien — No knowledge of act of bankruptcy.

McLeish v Palmer (1921) 22 SR(NSW) 53 (FC)

Property divisible amongst creditors — Interests in land — Property held on
trust — Right of indemnity of bankrupt.

Tattersall’s Hotel Penrith Pty Ltd v Permanent Trustee Co of NSW Ltd (1942) 42
SR(NSW) 104 (Roper J)

Property not divisible amongst creditors — Policies of life assurance — “Moneys
payable under or in respect of” policy — Money received from mortgage of
policy — Preference.

Re Thompson; Ex parte Official Assignee Cross (Respondent) (1903) 3 SR(NSW)
166 (FC)



197

INDEX TO SUBJECT MATTER

BANKRUPTCY—continued
Administration of property—continued

Property not divisible amongst creditors — Policies of life assurance, endowment
or for annuities — Policies taken out after sequestration — Whether policy
exempt from bankruptcy law.

Re Rygate (1916) 16 SR(NSW) 129 (Street J)

Realisation of property — Disclaimer of onerous property and consequences —
Extension of time to disclaim — Order upon ex parte application —
Irregularity — Final order — Power to set aside or vary — Imposition of terms.

Re Sampson Rogers (1926) 26 SR(NSW) 526 (Long Innes J)

Realisation of property — Powers of trustee — To deal with property — Where
power exercisable with permission under prior legislation — Resolution of
creditors — Whole personal property to be retained — Validity.

Re Sommerhoff; Ex parte Official Assignee (1921) 22 SR(NSW) 95 (Street CJ in
Eq)

Realisation of property — Procedure in proceedings by official assignee —
Abandonment of claim by official assignee — Whether bar to future proceedings.

Re Gillespie; Ex parte Official Assignee (1908) 8 SR(NSW) 192 (FC)

Realisation of property — Protection of trustee from personal liability — Costs of
proceedings — Election to prosecute new trial motion — Costs previously
incurred.

Doran v Isaacs (1912) 12 SR(NSW) 699 (FC)

Realisation of property — Title of official assignee or trustee — Assignment of
equitable chose in action — Conflicting claims — Notice — Priority.

Re Duck Jarm; Ex parte The Official Assignee; Chan (or Chung) Eung Day
(1924) 24 SR(NSW) 521 (Maughan AJ)

Realisation of property — Vesting and transfer — Title — Operation of statute 32
Henry VIII, c 9 — Conveyance by official assignee.

Woods v Williams (1905) 5 SR(NSW) 212 (Simpson CJ in Eq)

Application of laws

Married women — Liability to sequestration of estate — Necessity to show
separate property — Evidence of separate estate — Affidavit verifying petition.

Re Witham; Ex parte Gartrell White Ltd (1925) 25 SR(NSW) 560 (Long Innes J)

Arrangements with creditors

Deeds of assignments and other deeds — Registration of deed — Validity of deed
prior to registration — Delivery of writ of fi fa after execution of deed but prior
to registration — Priority of execution over assignment.

Wilkins v Willis, Armstrong (Claimant) (1940) 40 SR(NSW) 279 (FC)

Bankruptcy Courts

Costs — Security for costs — Security for costs of appeal.
Re Phillips (1902) 2 SR(NSW) B&P 30 (Walker J)

Jurisdiction and powers — Trial by jury — Motion to recover assets.
Re Allen (1903) 5 SR(NSW) 55 (Walker J)
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BANKRUPTCY—continued
Bankruptcy Notice

Form and contents of bankruptcy notice — Specification of agent or solicitor —
Judgment creditor a foreign corporation — Notice directing payment of debt to
judgment creditor care of solicitor — No power of attorney given by
corporation — Authority of solicitor to receive payment.

Re Couve; Ex parte Menkin (1920) 20 SR(NSW) 236 (FC)

Setting aside, stay or objection — Counter-claim set-off or cross-demand —
Mutual and in same right — Claim against judgment creditor as trustee —
Exclusion of personal liability not expressly stipulated.

Re Anderson; Ex parte Alexander (1927) 27 SR(NSW) 296 (Long Innes J)

Setting aside, stay or objection — Going behind judgment — Judgment by
default — Miscarriage of justice — Stay of proceedings pending determination
of issue as to validity of judgment.

Re Arnfield (1925) 25 SR(NSW) 517 (Long Innes J)

Setting aside, stay or objection — Going behind judgment — Judgment in respect
of betting transaction — Contract for valuable consideration that judgment be of
full force and effect.

Re a Debtor; Ex parte Hogan (1925) 25 SR(NSW) 139 (Long Innes J)

Setting aside, stay or objection — Going behind judgment — Judgment signed for
larger amount than owed — Married woman — Right to issue bankruptcy
against.

Re Riviere; Ex parte Original Mont De Piete Ltd (1924) 24 SR(NSW) 537
(Maughan AJ)

Setting aside, stay or objection — Practice and procedure — Grounds for stay of
proceedings — Criminal proceedings pending against bankrupt.

Re Hermann (1914) 15 SR(NSW) 18 (Harvey J)

Setting aside, stay or objection — Practice and procedure — Time — Power to
make rules.

Re Richardson; Ex parte Barker (1925) 26 SR(NSW) 142 (Long Innes J)

Setting aside, stay or objection — Satisfying court of case — Inquiry into bona
fides.

Re M (A Debtor); Ex parte Dalgety & Co Ltd (1909) 10 SR(NSW) 175 (Street J)

Setting aside, stay or objection — Satisfying court of case — Inquiry into bona
fides.

Re a Debtor; Ex parte Bolam (1909) 9 SR(NSW) 580 (Street J)

Setting aside, stay or objection — Satisfying court of case — Inquiry into bona
fides.

Re Duncan; Ex parte Modlin (1917) 17 SR(NSW) 152 (Street J)

Setting aside, stay or objection — Setting aside — Cross-demand — Claim for
unliquidated damages for tort — Bona fides — Stay of proceedings — terms.

Re Judd; Ex parte Pike (1919) 20 SR(NSW) 77 (Owen AJ)
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BANKRUPTCY—continued
Control of person and property of bankrupt

Arrest of debtor or bankrupt — Absconding debtor — “About to abscond” —
Attempt to avoid payment — Issue of warrant after debtor left jurisdiction.

Re Riviere; Ex parte Original Mont De Piete Ltd (1919) 20 SR(NSW) 197
(Owen AJ)

Examinations — Orders for delivery of property — Witness’ evidence adverse to
official assignee’s claim — No other evidence — Jurisdiction to make order for
delivery up of property.

Re Smith (1924) 24 SR(NSW) 559 (Maughan AJ)

Discharge of bankrupt

Annulment of bankruptcy — On payment of debts — Creditor — All creditors
whether proved or not.

Re Suttor; Ex parte Suttor (1901) 1 SR(NSW) B&P 13 (FC)

Annulment of bankruptcy — On payment of debts — Relevance of conduct of
bankrupt — Non-disclosure of assets.

Re Nowland; Ex parte Nowland (1906) 6 SR(NSW) 286 (Owen J)

Discretion of court — Commission of certain acts whilst an undischarged
bankrupt — Conduct committed outside jurisdiction.

Re Morgan (1911) 12 SR(NSW) 9 (Simpson CJ in Eq)

Effect of discharge — Date of effectiveness of discharge — Actual date of issue of
certificate.

Ex parte Powell (1901) 1 SR(NSW) 150 (FC)

Grounds of objection to discharge — Failure to keep books — Contracting
debts — Obtaining credit without disclosing bankruptcy — Disposal of after-
acquired property — Refusal of discharge.

Re Fleming (1922) 23 SR(NSW) 169 (Street CJ in Eq)

Grounds of objection to discharge — Failure to keep books — Duty to keep
separate trust account — Mixing trust funds — Commercial agent not keeping
trust account.

Re Todd (No 2) (1910) 10 SR(NSW) 490 (Street J)

Grounds of objection to discharge — Failure to keep books — Vexation defence
to creditor’s action — Fraud by agent of bankrupt — Liability of bankrupt for
fraudulent acts of agent.

Re Handcock (1914) 14 SR(NSW) 381 (Harvey J)

Grounds of objection to discharge — Failure to keep books — What are proper
books — Failure of builder to keep ledger.

Re Whiteley (1921) 21 SR(NSW) 697 (Street CJ in Eq)

Effect of bankruptcy on antecedent transactions

Restrictions on rights of execution creditor — Execution not complete before act
of bankruptcy.

In the Matter of Scott, Sibbald & Co Pty Ltd (1906) 6 SR(NSW) 643 (Street J)
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BANKRUPTCY—continued
Effect of bankruptcy on proceedings

Actions by and against bankrupt — Release of debtor from prison —
Imprisonment under ca sa.

Re Huntingdon (1904) 5 SR(NSW) 48 (Walker J)

Actions by or on behalf of bankrupt — Election by official receiver or trustee —
Effect of failure to make election.

Re Green (1903) 3 SR(NSW) 456 (FC)

Administration of estates of deceased persons — Injunction to restrain creditors
pursuing remedies at law.

Re Graham’s Estate; Graham v Graham (1901) 1 SR(NSW) Eq 69 (Simpson CJ
in Eq)

Proceedings in connection with sequestration — Acts of bankruptcy —
Disposition or other dealing that would be void on bankruptcy — Intent —
Conversion of partnership into limited company — Motive of debtor —
Dominant object — Question of fact.

Re Chapman, Hooker & Hooker; Ex parte Parbury, Henty & Co (1923) 23
SR(NSW) 397 (Street CJ in Eq)

Release of debtor from imprisonment — Attachment for non-payment of damage
and costs — Defamation claim.

Martin v Ferris (1905) 5 SR(NSW) 287 (FC)

Legislation

Transitional provisions — Matter not dealt with — Proceedings pending — Right
acquired or duty imposed prior to commencement of Act — Claim by official
assignee against third person.

Re Parsons (1928) 28 SR(NSW) 575 (Long Innes J)

Offences

Fraudulently obtaining property or credit — What constitutes offence — False
representation or other fraud.

Re Corby (1908) 8 SR(NSW) 252 (Street J)

Procedure — Form of information or charge — Conspiracy to defraud creditors —
No averment of insolvency.

R v Myerson (1907) 7 SR(NSW) 748 (FC)

Petition and sequestration orders

Debtor’s petition — Who may present — Debtor neither domiciled nor resident in
New South Wales — Sole assets immovable property in New South Wales.

Re Waters; Ex parte Waters (1922) 22 SR(NSW) 269 (Street CJ in Eq)

Grounds for refusal of sequestration order — Previous deed of assignment —
Deed signed while petition pending.

Re Tomisaburo Komura; Ex parte Flatau (1920) 21 SR(NSW) 26 (Harvey J)

Hearing of petition and form of sequestration order — Going behind
judgment — Proof of debt — Presumption of continuance of debt.

Re Larney; Ex parte Carlton (1914) 15 SR(NSW) 9 (Harvey J)
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BANKRUPTCY—continued
Procedure and evidence

Record of proceedings — Filing — Evidence on motions — Shorthand writer’s
notes — Application for certificate of discharge — Duties at hearing.

Re Todd (1910) 10 SR(NSW) 281 (Street J)

Proceedings in connection with sequestration

Act of bankruptcy — Disposition that would be void on bankruptcy — Intent —
Only motives of debtor relevant.

Re Myerson; Ex parte WS Cook and Sons Ltd (1907) 7 SR(NSW) 666 (Street J)

Acts of bankruptcy — Notice of suspension of payment of debts — Statements
constituting notice of suspension.

Re Moy; Ex parte Briscoe and Co Ltd (1907) 7 SR(NSW) 164 (Street J)

Acts of bankruptcy — Notice of suspension of payment of debts — Statements not
constituting notice of suspension — Statement of intention to pay when able.

Re Kidd; Ex parte Official Assignee (1903) 3 SR(NSW) 363 (Walker J)

Bankruptcy Notice — Final judgment or order — Costs of new trial motion —
Setting aside bankruptcy notice — Costs.

Re McIntosh; Ex parte Wan (1901) 1 SR(NSW) 53 (Walker J)

Bankruptcy Notice — Who may apply — Party holding interstate judgment.
Re Richards; Ex parte Maloney (1902) 2 SR(NSW) B&P 3 (Walker J)

Bankruptcy notice — Practice and procedure — Filing affidavit — Extension of
time.

Re Bankruptcy Notice (1904) 4 SR(NSW) 623 (Walker J)

Creditor’s petition — Who may present — Commissioner of Taxation —
Informality — Power of amendment.

Re Carter Smith; Ex parte Commissioners of Taxation (1908) 8 SR(NSW) 246
(Street J)

Hearing of creditor’s petition — Standing — Authority of solicitor to oppose.
Re Harvie; Ex parte Brockhoff (1902) 2 SR(NSW) B&P 1 (Walker J)

Notice of suspension of payments of debts — Statements constituting notice of
suspension — Clear statement of inability to pay.

Re Gillespie; Ex parte Official Assignee (1907) 8 SR(NSW) 192 (Street J)

Petition and sequestration order — Affidavits — Verification — Practice.
Re Daunt; Ex parte McIntyre and Yates (1905) 5 SR(NSW) 533 (Walker J)

Petition and sequestration order — Secured creditors — Debtor’s obligation
guaranteed by creditor — Security against contingent liability.

Re Garton; Ex parte Kilgour (1908) 8 SR(NSW) 315 (Street J)

Registrars

Nature of functions — Powers of administrative nature — Hearing of creditor’s
petition — Sequestration order.

Re Grant; Ex parte Edgley (1928) 29 SR(NSW) 31 (Long Innes J)
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BANKRUPTCY—continued
Trustees

Registration — Application for registration — Costs — Successful opposition —
Costs of objectors — Jurisdiction.

Re J (1928) 29 SR(NSW) 20 (Long Innes J)

Remuneration — Remuneration of official assignee — Discretion of court —
Release of estate upon terms.

Re McKenzie (1920) 20 SR(NSW) 229 (Street CJ in Eq)

BILLS OF EXCHANGE

Cheques

Bank cheque — Whether cheque or promissory note — Drawer and drawee same
person — Action for conversion.

McClintock v Union Bank of Australia Ltd (1920) 20 SR(NSW) 494 (FC)

Crossed cheques — Effect of crossing on holder — Title — Defect in title — Void
consideration — Cheque given under wagering contract.

Roberts v Malouf (1929) 29 SR(NSW) 179 (FC)

Crossed cheques — Liability of banker — What constitutes crossing — Payment
otherwise than through banker — Negligence.

Mather v Bank of New Zealand (1918) 18 SR(NSW) 49 (FC)

Crossed cheques — Liability of banks — Negligence — Relationship of banker and
customer — Who is “customer”.

Commissioner of Taxation v English Scottish & Australian Bank (1920) 20
SR(NSW) 401 (PC)

Consideration

Sufficient to support a simple contract — Consideration present — Bank taking
risk of reimbursement.

Bank of New South Wales v High (1921) 21 SR(NSW) 342 (FC)

Want and failure of consideration — Not total — Withdrawal of bankruptcy
petition — Obtained through fraud — Order giving leave to withdraw still
subsisting — Admissibility of evidence of plaintiff’s knowledge of fraud.

Colin v Gibson (1927) 27 SR(NSW) 328 (FC)

Form

What constitutes a “sum certain in money” — “Plus all bank charges”.
Standard Bank of Canada v Wildey (1919) 19 SR(NSW) 384 (FC)

Negotiation and rights of holder

Holder in due course — Proof that note obtained from maker by fraud — Onus on
indorsee to prove value and good faith.

Douglas v Tiernan (1931) 32 SR(NSW) 149 (FC)

Indorsement — Limited indorsement — Negativing personal liability —
Indorsement without recourse — Consent of third party — Suspension or
destruction of right to sue.

Laney v Gates (1935) 35 SR(NSW) 372 (FC)
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BILLS OF EXCHANGE—continued
Negotiation and rights of holder—continued

Indorsement — What amounts to — Thief writing name on back for
identification — Bank stamp placed on bill by officer of bank — Whether
constituted acceptance by bank — Payment — Good faith — Ordinary course of
business.

Smith v Commercial Banking Co of Sydney (1910) 10 SR(NSW) 386 (FC)

Parties

Capacity and authority — Companies — Liability of directors — Signatures
appearing under imprinted name of company — Directors not personally liable.

Electrical Equipment of Aust Ltd v Peters (1956) 57 SR(NSW) 361 (FC)

Liability — Liability of indorser — Person signing otherwise than as drawer or
acceptor — Irregularity in order of indorsements — Holder in due course —
Estoppel.

Sydney & North Sydney Lime Burners Ltd v Phillips (1931) 31 SR(NSW) 505
(FC)

Presentment dishonour etc

Presentment — Presentment for payment — Excuses for non-presentment —
Indorsement for accommodation — Executor — Necessity for presentment
waived by refusal to pay.

Hodge v Davy (1926) 26 SR(NSW) 581 (FC)

Promissory notes

Rights and duties of holder — Presentment for payment — Payable “at a particular
place” — Need for particular address — Bills of Exchange Act 1909 (Cth).

Eimco Corporation v Tutt Bryant Ltd (1970) 72 SR(NSW) 612 (CA)

BILLS OF SALE AND OTHER CHATTEL SECURITIES

Bills of Sale

Document included — Licence to take possession of chattels — Sale and
repurchase — Hire purchase — Inter-dependent transactions.

Boydell v James (1936) 36 SR(NSW) 620 (FC)

Rights and liabilities of parties — Grantee’s right to seize and sell — On
default — Any instalment for three calendar months — Default in first
instalment — Right to seize before end of three months — Seizure on second
default.

Haddy v Paul (1918) 18 SR(NSW) 621 (FC)

Rights and liabilities of parties — Grantee’s right to seize and sell — Plea of leave
and licence.

Read v Hastings Deering Finance & Investment Co Ltd (1960) 61 SR(NSW) 667
(FC)

Rights and liabilities of parties — Property comprised in security — “All
property” — Business papers.

Turner v NSW Mont De Piete Deposit and Investment Co (1909) 9 SR(NSW) 754
(FC)
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BILLS OF SALE AND OTHER CHATTEL SECURITIES—continued
Bills of Sale—continued

Rights and liabilities of parties — Sale under power — Existence of power —
Grantee’s right to seize and sell — Purchaser not to be obliged to inquire
whether default made — Protection afforded to equitable or only legal title.

Brigers v Orr (1932) 32 SR(NSW) 634 (Long Innes J)

Form and contents

Defeasance conditions declarations — Trader’s bill of sale — Effect of failure to
set out condition.

Madigan v Harry Courtney Ltd (1939) 40 SR(NSW) 262 (FC)

Description of parties — Occupation at date of registration — Incorrect number of
bill — Affidavit of renewal of registration.

Re Catip (1912) 12 SR(NSW) 552 (Street J)

Registration

Documents excluded — Debentures — Floating charge.
Campbell v Harrison (1903) 3 SR(NSW) 432 (FC)

Renewal — Extending time for renewal — Power of court — Sequestration order
made against grantor — Time lapse of five years — Bills of Sale Act 1898-1938.

Re Pacific Acceptance Corporation Ltd and Bills of Sale Act 1898-1938 (1963) 63
SR(NSW) 435 (McLelland CJ in Eq)

What documents require registration — Definition of Bill of Sale — Documents
included — Power of court to ascertain real nature of agreement — Document in
form of hire purchase agreement.

Re O’Mara; Ex parte Official Assignee (1924) 24 SR(NSW) 352 (Street CJ in Eq)

What documents require registration — Definition of personal chattels —
Chattels not included — Choses in action — Assignment of hire purchase
agreement and goods subject thereto — Future book debts.

Blackwood’s Ltd v Chartres (1931) 31 SR(NSW) 619 (Long Innes J)

What documents require registration — Personal chattels — Chattels included —
Capable of transfer by delivery — Interest in partnership — Security over
chattels already subject to mortgage.

Rofe v Grant (1931) 32 SR(NSW) 354 (Harvey CJ in Eq)

What documents require registration — Receipt and inventory — Document
receipt only — Receipt acknowledging payment of money for goods sold and
delivered.

Madden v Tracey (1908) 8 SR(NSW) 304 (FC)

Stock mortgages

Rights of parties — Stay order under Farmer’s Relief Act 1932 — Effect on rights
of secured creditor.

Younghusband Ltd v Campbell (1934) 34 SR(NSW) 404 (SC Street J)
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BUILDING AND ENGINEERING CONTRACTS

Construction and interpretation

Covenants — Covenant to adequately support upper storey — Specified architect
and contractor employed — Collapse of building — Liability.

Beard Watson Ltd v Dixson Trust Ltd (1914) 14 SR(NSW) 133 (FC)

Performance of work — Power to cancel or suspend — Power to cancel if third
party dissatisfied with progress — Delay caused by defendant’s default — Onus
of proof.

Wadey v Mort’s Dock and Engineering Co Ltd (1905) 6 SR(NSW) 222 (PC)

Enforceability

Legality — Erection of building in contravention of Act or Ordinance.
O’Carroll v Potter (1928) 29 SR(NSW) 393 (Harvey CJ in Eq)

Materials

Party liable — Tender for supply — Acceptance by building owner — Delivery on
job to building contractor — Whether in pursuance of original contract or of new
contract with building contractor.

Wm Adams & Co Ltd v Symonds (1925) 25 SR(NSW) 204 (FC)

Remuneration

Certificates — Finality of certificate — Where submission to arbitration.
Piggott v Townsend (1926) 27 SR(NSW) 25 (FC)

Extras and alterations — Construction according to plan and specifications —
Incorporation into contract — Understatement in plan on width of excavation —
Right to payment for extra work.

Walker v Council of Municipality of Randwick (1929) 30 SR(NSW) 84 (FC)

Recovery on quantum meruit — Contract unenforceable — Joint venture — Share
farming agreement — No right to recover on quantum meruit.

Smith v Hartshorn (1959) 60 SR(NSW) 391 (FC)

Recovery on quantum meruit — When contract indivisible — Abandonment of
work after part performance — Recovery under terms of contract.

Smith v Jones (1924) 24 SR(NSW) 444 (FC)

BUILDING CONTROL AND TOWN PLANNING

Appeals

Procedure — Injunction pending appeal — Appeal from Council’s order — Order
to demolish building — Validity of order — Dilapidated or unsightly building —
Failure to permit option to repair.

Barringer v Nyngan Municipal Council (1952) 53 SR(NSW) 184 (Roper CJ in Eq)

Procedure — Time for appeal — Appeal from Council’s order — Order for doing
of work — Local Government Act 1919.

Ex parte Woollahra Municipal Council; Re O’Reilly (1953) 53 SR(NSW) 137
(FC)
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BUILDING CONTROL AND TOWN PLANNING—continued
Consent and approval of councils

Consents, approvals or permits — Breach of conditions — Availability of
injunction to restrain.

Ku-Ring-Gai Municipal Council v Edwards (1956) 57 SR(NSW) 379 (Roper CJ in
Eq)

Consents, approvals or permits — Conditions — Limiting hours of
construction — Valid condition — Local Government Act 1919.

North Sydney Municipal Council v Allen Commercial Constructions Pty Ltd
(1969) 71 SR(NSW) 1 (CA)

Consents, approvals or permits — Hotel — Residential area — Proposed scheme
to “affect” land — Relevant considerations — Effect of grant of liquor licence
over council objection — Local Government Act 1919.

Ex parte Tooth & Co Ltd; Re Parramatta City Council (1955) 55 SR(NSW) 282
(FC)

Consents, approvals or permits — Withdrawal of approval after notification —
Approval of preliminary plan — Alterations required after work completed —
Refusal by Council to note approval under seal on plan.

Ex parte Forssberg; Re Warringah Shire Council (1927) 27 SR(NSW) 200 (FC)

Demolition order — Failure to comply with council’s order — Not constituting
offence — Local Government Act 1919.

North Sydney Municipal Council v Diecut Pty Ltd (1963) 63 SR(NSW) 638
(CCA)

Control of erection of buildings

Exemptions — Crown — Erection of building without approval — Liability of
Crown lessee or licensee.

Council of Shire of Hornsby v Danglade (1928) 29 SR(NSW) 118 (Harvey CJ in
Eq)

Definitions

“Building line” — Meaning of concept.
Coleman v Ashfield Municipal Council (1919) 19 SR(NSW) 329 (FC)

Existing use rights

Extension of use — Present use limited to part of land — Extension of use to
adjoining land in same ownership.

Parramatta City Council v Brickworks Ltd (1970) 72 SR(NSW) 642 (CA)

What constitutes — Residential areas — Prohibition of use of building for trade —
Hired for social functions — Prior use as estate agency — Offence — Local
Government Act 1919.

Anderson v Condon (1951) 52 SR(NSW) 59 (CCA)

General matters

Operation of statutory controls — Proclamation prohibiting use of building for
purpose of residential flat — Amendment of Act authorizing proclamation —
Effect on proclamation.

Ex parte Barker; Re Luckett (1946) 46 SR(NSW) 235 (FC)
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BUILDING CONTROL AND TOWN PLANNING—continued
Operation of statutory controls

Exemptions — Crown — Housing Commission.
North Sydney Municipal Council v Housing Commission (1948) 48 SR(NSW) 281

(FC)

Planning schemes

Notification — Residential area — Suspension — Effect — Continuation of
existing (non-conforming) use rights — Extension of use to adjoining land —
County of Cumberland Planning Scheme Ordinance, cl 33 — Local Government
Act 1919.

Parramatta City Council v Brickworks Ltd (1970) 72 SR(NSW) 642 (CA)

Purposes for which land may be used

Residential areas — Use for purposes of trade prohibited — Furniture storage.
Underhill v Calder (1951) 51 SR(NSW) 300 (FC)

Subdivision of Land

Consent and approval by councils — Size and shape of parcels — Existing
building on land — Building divided into separate residences contrary to existing
requirements — Local Government Act 1919.

Seraphina Bell Pty Ltd v Willoughby Municipal Council (1967) 69 SR(NSW) 344
(CA)

Consent and approval of councils — Principles governing consent or approval —
As to roads and access — Formation and drainage of roads — Payment of
money or security as alternative to construction — No right to waive
requirement — Local Government Act 1919.

Ex parte Herne Estates Pty Ltd; Re Greater Wollongong City Council (1967) 68
SR(NSW) 151 (CA)

What constitutes — Procuring issue of certificate of title under Real Property Act
1900.

Roseville Extended Ltd v Lucas (1926) 26 SR(NSW) 402 (Davidson AJ)

What constitutes — Specific devises of portions of undivided land.
Lloyd v Frape (1922) 23 SR(NSW) 11 (Street CJ in Eq)

BUILDING SOCIETIES

Jurisdiction of court

Disputes — Settlement of disputes — Dispute in respect of mortgage — Action for
ejectment — Whether jurisdiction of court ousted.

Heydon v Lillis (1906) 6 SR(NSW) 453 (FC)

BY-LAWS AND REGULATIONS

Publication

Notice to be given — Advertisement before penalty enforceable — Insufficient
advertisement.

Ex parte Lloyd (1909) 9 SR(NSW) 489 (FC)
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BY-LAWS AND REGULATIONS—continued
Validity

By-law having the force of law — “As if they were enacted in this Act” — Power
of court to determine validity.

Ex parte Heffernan (1907) 7 SR(NSW) 774 (FC)

Carrying into full effect — Regulation beyond power conferred.
Ex parte Aston Investments Pty Ltd; Re Hall (1959) 60 SR(NSW) 620 (FC)

Particular powers — Necessary and/or convenient — Authorizing subsidiary
means — Ultra vires to prescribe new and different means — Scaffolding and
Lifts Act 1912.

Scarlett v Utah Construction and Engineering Pty Ltd (1964) 65 SR(NSW) 322
(CA)

Particular powers — Regulating — “Regulate” — What constitutes — Whether
implied that rules must apply to all persons.

Ex parte Bolton (1913) 13 SR(NSW) 379 (FC)

Particular powers — Regulating — “Regulation and control” — Regulation and
control of hoardings — Regulations for licensing upon payment of fees —
Implied power.

Bennett v Daniels (1912) 12 SR(NSW) 134 (FC)

Particular powers — Regulating — Returns “in the manner” prescribed —
Regulation limited to mode or form of returns.

Ex parte Australian Book Binders and Paper Rulers’ Federated Association of NSW
(1920) 20 SR(NSW) 169 (FC)

Particular powers — Regulating — Whether includes prohibiting — Conduct of
persons using sale-yards — Interference with contractual rights.

Attorney-General v Metropolitan Meat Industry Board (1917) 18 SR(NSW) 9
(Harvey J)

Particular powers — Regulating — Whether includes prohibiting — Sale of
railway tickets.

Ex parte Parkinson (1909) 9 SR(NSW) 174 (FC)

Repugnancy — Matters specifically dealt with by statute.
Ex parte Kauter (1904) 4 SR(NSW) 209 (FC)

Ultra vires — Attempt to modify statute — Obligation to specify exclusions by
reference to “provisions of the Act” — Need to specify with particularity by
reference to section of statute.

Clyne v Cardiff (1965) 65 SR(NSW) 213 (CA)

Ultra vires — Power to impose absolute liability — Whether regulation justified —
Regulation permitted as to “manner of carrying out” work — Envisaged
regulation of system of work not safety of persons — Scaffolding and Lifts Act
1912.

Utah Construction & Engineering Pty Ltd v Pataky (1965) 66 SR(NSW) 23 (PC)

Ultra vires — Power to make regulations for carrying out Act — Act creating
Board — Regulations dealing with procedures of Board — Invalid regulation
imposing secrecy.

Ex parte Catts (1911) 11 SR(NSW) 225 (FC)
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BY-LAWS AND REGULATIONS—continued
Validity—continued

Ultra vires — Statute permitting council to licence cattle yards — Right to charge
fees — By-law providing for fees in yards not owned or licensed by council.

Municipal Council of Sydney v Austral Freezing Co (1903) 3 SR(NSW) 420 (FC)

Ultra vires — Statute permitting making of regulations as to safe place of work —
Obligation for regulation to prescribe procedures to be used — Power to impose
absolute liability — Scaffolding and Lifts Act 1912.

Jacob v Utah Construction & Engineering Pty Ltd (1966) 66 SR(NSW) 406 (CA)

Ultra vires — Tests to be applied.
Chief Commissioner for Railways v Great Cobar Ltd (1911) 11 SR(NSW) 65 (FC)

Unreasonableness — Whether independent test of validity.
Ex parte Dale (1902) 2 SR(NSW) 58 (FC)

Vagueness and uncertainty — Exclusion of persons from racecourse —
Disqualified persons — Undesirable persons.

Naylor v Stephen (1934) 35 SR(NSW) 71 (FC)

CARRIERS

Carriage of goods

Duties and liabilities — Consignor — Delivery of dangerous goods — Negligent
packing.

Hoey v Hardie (1912) 12 SR(NSW) 268 (FC)

Liabilities of carrier — Exemptions — Limitation of liability — Contract
incorporating by-law — By-law requiring claims in writing and limitation
time — Loss due to negligence — Validity of conditions of limitation.

Quinn v Commissioner for Railways (1945) 46 SR(NSW) 163 (FC)

Liabilities of carrier — Limitation of liability — Contract limiting liability —
Reasonableness.

Taylor v Railway Commissioners (1904) 4 SR(NSW) 524 (FC)

Liability of carrier — Exemptions — Contract limiting liability — Validity —
Reasonableness — Signature of agent.

Grahame v Commissioner for Railways (1946) 46 SR(NSW) 430 (FC)

Who are common carriers — Warehouseman — Special contract — Lien for
removal and storage charges.

Kilners Ltd v John Dawson Investment Trust Ltd (1935) 35 SR(NSW) 274 (FC)

Carriage of passengers

Carriage by land — Injury to persons — Contributory negligence — Arm
protruding from window of railway carriage.

Cashmore v Commissioner for Railways (1914) 14 SR(NSW) 61 (FC)

Injury to persons — Proof and evidence — Onus of proof — Res ipsa loquitur —
Fall from train — Lurch or jolt of train.

Commissioner for Railways v Corben (1938) 39 SR(NSW) 55 (FC)
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CHAMPERTY AND MAINTENANCE

What constitutes

Defences — Common interest or relationship of parties — Relationship of insurer
and insured — Injured workman suing third party — Insurer of employer
maintaining action.

Schultz v Ocean Accident & Guarantee Corporation Ltd (1923) 23 SR(NSW) 153
(FC)

CHARITIES

Administration and control by court

Jurisdiction — Injunction to restrain breach of trust — Churches held in trust for
Church of England — Administration of sacraments otherwise than according to
Book of Common Prayer.

Attorney-General v Wylde (1948) 48 SR(NSW) 366 (Roper CJ in Eq)

Parties — Presentation of information by Solicitor-General — Locus standi —
Office of Attorney-General not vacant.

Solicitor-General v Wylde (1945) 46 SR(NSW) 83 (FC)

Parties — Presentation of information by Solicitor-General — Office of Attorney-
General not vacant — Ratification.

Attorney-General v Wylde (1946) 47 SR(NSW) 99 (FC)

Charitable gifts and trusts

Conditions and gifts over — Primary trust for non-charitable object — Invalidity
of primary object — Whole fund applicable to charity.

Pooley v Royal Alexandra Hospital for Children (1932) 32 SR(NSW) 459 (Long
Innes J)

Conditions — Bequest for essay — Specified Trustee to administer — Trustee
refusing to act — Administration not a condition precedent — Good charitable
intent.

Perpetual Trustee Co Ltd v Sydney Mechanics School of Arts (1937) 38 SR(NSW)
22 (Nicholas J)

Construction — Ascertainment of objects — Gift to institution — Inference of trust
for charitable purposes — Objects of association.

Perpetual Trustee Co Ltd v Shelley (1921) 21 SR(NSW) 426 (FC)

Construction — Particular words and phrases — “Orphans” — Benevolent fund for
benefit of widows or orphans of members — Gift applied cy-près.

Armstrong v Attorney-General (NSW) (1934) 34 SR(NSW) 454 (SC Long Innes J)

Gifts for charitable purposes — Gift to religious congregation for purpose of
private hospital — Not for private gain — Charitable gift.

Le Cras v Perpetual Trustee Co Ltd (1967) 68 SR(NSW) 89 (CA)

Validity — Conditions and gifts over — Condition subsequent — Gift invalid —
Gift avoided if application made to vary trust.

Re Baillie; Faithful v Sydney Industrial Blind Institution (1907) 7 SR(NSW) 265
(Simpson CJ in Eq)
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CHARITIES—continued
Charitable gifts and trusts—continued

Validity — Non-existence of objects — Gift to charitable fund: fund ceasing to
exist — Gift expressly for purposes of fund — General charitable intention.

Perpetual Trustee Co (Ltd) v King George’s Fund for Sailors (1949) 50 SR(NSW)
145 (Roper CJ in Eq)

Validity — Property subject to charitable trust — Gift for charitable and non-
charitable purposes — Apportionment — Gift of money for masses at discretion
of trustee balance to named persons.

Public Trustee v Smith (1944) 44 SR(NSW) 348 (Roper J)

Validity — Trusts including charitable and non-charitable purposes — Statutory
provisions — Effect of statute — Gift over on failure of primary gift —
Application Conveyancing Act 1919.

Union Trustee Co of Australia Ltd v Church of England Property Trust (1946) 46
SR(NSW) 298 (Nicholas CJ in Eq)

Validity — Uncertainty of objects — Gift for “charitable benevolent or
philanthropic institutions” — General charitable intention.

Barry v Adams (1907) 7 SR(NSW) 804 (Street J)

Validity — Uncertainty of objects — Gift to apply to charitable purposes or “any
other purposes”.

Metcalfe v O’Kennedy (1904) 4 SR(NSW) 175 (Simpson CJ in Eq)

Validity — Uncertainty of objects — Gifts not void for uncertainty — Gift to be
distributed amongst a “few of my friends, the priests” — Discretionary power of
selection.

Re Harnett; Condon v Harnett (1907) 7 SR(NSW) 463 (Simpson CJ in Eq)

When applied cy-près — Failure or extinction of object — Institution ceasing to
exist between testator’s death and payment of legacy — Gift to fund wound up
after testator’s death.

Williams v Attorney-General (1948) 48 SR(NSW) 505 (Sugerman J)

When applied cy-près — Impracticability of object — Several gifts for various
musical scholarships — Jurisdiction to apply funds cy-près — No alteration of
fundamental conditions.

Re Ethel Pedley Memorial (1949) 49 SR(NSW) 329 (Roper CJ in Eq)

When applied cy-près — Impracticable accumulation for purpose of building
hospital.

Morton v Attorney-General (1911) 11 SR(NSW) 473 (Cullen CJ)

When applied cy-près — Subsequent failure — Gift to particular charitable
institution ceasing to exist — Control by court — Orders and sanctions —
Sanction of sale of land subject of charitable trust.

Hixon v Campbell (1924) 24 SR(NSW) 436 (Maughan AJ)

Charitable purposes

Advancement of education — Re-publication of testatrix’s writings about poet —
Surplus funds for memorial to poet — Re-publication a charitable purpose —
Memorial non-charitable purpose.

Re Hamilton-Grey; Perpetual Trustee Co (Ltd) v Melville (1938) 38 SR(NSW)
262 (Long Innes CJ in Eq)
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CHARITIES—continued
Charitable purposes—continued

Charity charging for services — Hospitals — Not for private gain — Gift to
Archbishop for “assistance of poor parishes” — Charitable gift.

Perpetual Trustee Co (Ltd) v St Luke’s Hospital (1939) 39 SR(NSW) 408
(Nicholas J)

Gift for sports and games — Gift to foster football at University — Gift of share
of residue to Sydney University Football Club.

Kearins v Kearins (1956) 57 SR(NSW) 286 (McLelland J)

Public benefit — Gift invalid — Gift to “Presbyterians the descendants of those
settled in the Colony hailing from or born in North of Ireland” in trust to
establish “college for the education — of their youth” in specified religious
standards — Fluctuating body of private individuals.

Davies v Perpetual Trustee Co (Ltd) (1959) 59 SR(NSW) 112 (PC)

Public benefit — Section of public — Setting up in life of boy leaving named
school — School limited to education of poor — Possible to change limitation —
Trust for relief of poverty.

Perpetual Trustee Co Ltd v Ferguson (1951) 51 SR(NSW) 256 (Sugerman J)

Public benefit — Section of public — Valid gift — Gift to trustees of Repatriation
Fund.

Somerville v Attorney-General (Cth) (1921) 21 SR(NSW) 450 (Street CJ in Eq)

Religious purposes — Gift for masses — Imposition of charge upon testator’s
property.

Thomson v Whittard (1925) 25 SR(NSW) 430 (Long Innes J)

Religious purposes — Gift for religious denominations associations or
congregations — Gift to Roman Catholic religious order — Gift for benefit of
order all over the world — Conditions and gift over — Condition subsequent —
Gift to charity on condition of upkeep of cemetery — Invalid.

Gleeson v Phelan (1914) 15 SR(NSW) 30 (Harvey J)

Religious purposes — Gift for religious denominations associations or
congregations — Gift to three churches — To be applied in absolute
discretion — Limitation to charitable purposes — Costs — Parties in same
interests.

Re Price; Price v Church of England Property Trust Diocese of Goulburn (1935)
35 SR(NSW) 444 (Long Innes CJ in Eq)

Religious purposes — Gift for support of church purposes — Gift “to Roman
Catholic priest for Church purposes in Parish” — “Purposes”.

Re Moroney; Maguire v Reilly (1939) 39 SR(NSW) 249(Long Innes CJ in Eq)

Religious purposes — Gift for support of church purposes — Gift for “diocesan
purposes” — “In support of a church”.

Re Macgregor; Thompson v Ashton (1932) 32 SR(NSW) 483 (Long Innes J)

Non-charitable purposes

Gift for “patriotic purposes” — General public utility gift — Failed charitable gift.
Re Tyson; Tyson v Webb (1906) 7 SR(NSW) 91 (Street J)
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CHARITIES—continued
Non-charitable purposes—continued

Monuments and memorials — Trust to erect carillon — Void gift — Gift of
residue to charity — Vested interest in remainder.

Public Trustee v Nolan (1943) 43 SR(NSW) 169 (Roper J)

CHURCHES AND RELIGIOUS ASSOCIATIONS

Church property and trusts

Dispositions of and dealings with church property — Glebe land — Disposition
of surplus rents and profits — Endowment of other churches.

Houison v Fielding (1907) 7 SR(NSW) 677 (Simpson CJ in Eq)

Powers of Colonial legislature — Legislation affecting proprietary rights of
Crown — Land vested in Crown on trust for religious purposes.

Attorney-General v Williams (1907) 7 SR(NSW) 826 (Simpson CJ in Eq)

Proceedings in respect of — Recovery of possession — Where premises acquired
for and used as presbytery — Conveyance of land — No acquisition of premises
for presbytery.

Ex parte Benbow; Re Presbyterian Church (NSW) Property Trust (1957) 57
SR(NSW) 547 (FC)

Churches

Particular churches — Roman Catholic Church — Roman Catholic Relief Act —
Effect of adoption in New South Wales — Monastic religious orders —
Admission as member — Charitable gifts — Gift for benefit of Order of
Franciscan Friars.

Perpetual Trustee Co (Ltd) v Wittscheibe (1940) 40 SR(NSW) 501 (Williams J)

Constitution management and powers

Jurisdiction of court — Church of England Property Trust Act 1917 — Powers of
synod as to variation of trusts — How far affecting jurisdiction of court —
Validity of Ordinances — Delegation of powers.

Attorney-General (NSW) v Church of England Property Trust Diocese of Sydney
(1933) 34 SR(NSW) 36 (SC Long Innes J)

CITIZENSHIP, IMMIGRATION AND EMIGRATION

Deportation

Deportation order — Validity — Person released on recognizance to be of good
behaviour — Power of court to review.

Ex parte Lai Wai; Re Nott (1955) 56 SR(NSW) 49 (Maguire J)

Immigration

Prohibited immigrants — Deemed prohibited immigrant — Failure to pass
dictation test — Who may be required to take test — Five years after “entered”
Commonwealth — Re-entry not included — Immigration Act 1901.

R v Kokkos (1958) 59 SR(NSW) 85 (CCA)
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CITIZENSHIP, IMMIGRATION AND EMIGRATION—continued
Immigration—continued

Prohibited immigrants — Minister’s discretion — Release from custody —
Condition of recognizance that comply with reasonable “requirements” —
Alleged breach of condition — Communication through interpreter — Need to
call interpreter.

R v Wong Ah Wong (1957) 57 SR(NSW) 582 (CCA)

COMPANIES

Accounts

Audit — Auditors duties, rights and liabilities — Duties to company — Report on
accounts — Reliance on company’s accountant — Careless misstatement of
fact — Claim by auditor against accountant for indemnity — Companies Act
1961.

Dominion Freeholders Ltd v Aird; Spargo (Third Party) (1966) 67 SR(NSW) 150
(CA)

Special investigations — Obligation to answer questions — Obligation of “officer
or agent” of company — Statutory contempt for refusing to answer —
Companies Act 1961.

Attorney-General v Bihari; Re Australian Factors Ltd and the Companies Act
(1966) 67 SR(NSW) 95 (CA)

Actions by and against

External litigation — Security for costs — Quantum and sufficiency —
Quantum — Employment of senior counsel.

Sunday Times Newspaper Co Ltd v McIntosh (1933) 33 SR(NSW) 371 (SC Long
Innes J)

Arrangements and reconstruction

Compromises and arrangements — “Arrangement” — Sanction of court —
Exercise of court’s discretion — Regard to minority creditors — Companies Act
1899.

Re E D White Ltd (1929) 29 SR(NSW) 389 (Harvey CJ in Eq)

Articles of Association

Alteration of — Effect on existing contract — Contract of employment of
managing director — Power to remove director no longer subject to subsisting
agreement — Whether dismissal of managing director wrongful.

Hunt v Carrier Australasia Ltd (1938) 39 SR(NSW) 12 (FC)

Alteration of — Extent of power to alter — Alteration affecting rights of
members — Discrimination against minority shareholders — Shareholders
trustees in unit trust — Duty to act in interests of company as whole —
Companies Act 1936.

Australian Fixed Trusts Pty Ltd v Clyde Industries Ltd (1958) 59 SR(NSW) 33
(McLelland J in Eq)

Construction — Shareholder’s right to exclusive possession — Effect — Right to
sue in ejectment — Leasehold right not conferred.

HH Halls Ltd v Lepouris (1964) 65 SR(NSW) 181 (CA)
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COMPANIES—continued
Contracts

Formalities — Company seal — Affixing — Contract in several documents — Seal
not affixed to all documents.

McCauley v Municipal Council of Richmond (1923) 23 SR(NSW) 279 (Harvey J)

Formalities — Requirement of mention of name — Company registered as firm —
Contract in firm name.

Moreland Metal Co Ltd v Cowlishaw (1919) 19 SR(NSW) 231 (FC)

Pre-incorporation contracts — Agreement by broker to underwrite and sell
shares — Collection of money payable prior to incorporation — Liability of
broker to company — Privity of contract.

Harmonic Resonator Ltd v Walton (1927) 27 SR(NSW) 81 (FC)

Pre-incorporation contracts — Liability of persons purporting to act as agents for
company not then in existence — Purchase of business by company not in
existence — Contract to make contract — Right of vendor’s agent to
commission.

Parker v Summergreene (1949) 50 SR(NSW) 5 (FC)

Pre-incorporation contracts — Liability to pay for work done before formation of
company — Contract void for incapacity.

Re Fruit and Vegetable Co Ltd (1912) 12 SR(NSW) 52 (Street J)

Corporate finance

Dividends — Payable put of profits or share premium account — What constitutes
profits — Of subsidiary company.

Stevinson Hardy & Co Ltd v Smith Wylie (Australia) Ltd (1939) 39 SR(NSW) 388
(Nicholas J)

Shares — “Buy-back” and financial assistance by company — Loan by company to
finance purchase of own shares — Illegal contract — Whether money
recoverable by borrower.

Dressy Frocks Pty Ltd v Bock (1951) 51 SR(NSW) 390 (FC)

Debentures, charges and mortgages

Charges — Assignment of hire purchase agreement — Future book debts — Failure
to register.

Motor Credits Ltd v W F Wollaston Ltd (In Liq) (1929) 29 SR(NSW) 227 (Long
Innes J)

Debentures — Validity of issue — Resolutions on different dates — Quorum vote
on last date only — Debenture delivered in escrow — Performance of condition
after company in liquidation.

Richard Brady Franks Ltd v Price (1936) 37 SR(NSW) 37 (Long Innes CJ in Eq)

Priorities — Covenant to grant no other debenture ranking in priority or equally —
Subsequent purchase of goods — Grant of debenture over such to cover purchase
price.

Mathieson v Wahlen (1928) 28 SR(NSW) 189 (Harvey CJ in Eq)

Registration — Time of registration and its extension — Discretion of court —
Interests of unsecured creditors.

Re a Limited Company (1928) 28 SR(NSW) 364 (Long Innes J)
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COMPANIES—continued
Directors and other officers

Appointment — Validity of appointment — Company with permanent directors —
Powers given to “legal personal representatives” to appoint new permanent
director — Purported exercise of power — Validity.

Mitchell v Reproductions Pty Ltd (1952) 53 SR(NSW) 65 (McLelland J)

Authority and powers — Of directors as Board — Inspection of books and
accounts — Rights of shareholders and directors — Inspection by agent.

Edman v Ross (1922) 22 SR(NSW) 351 (Street CJ in Eq)

Directors — Fiduciary position — Analogy to trusteeship — Advising shareholders
to take action — Duty to make full disclosure — Injunction granted.

Bulfin v Bebarfald’s Ltd (1938) 38 SR(NSW) 423 (Long Innes CJ in Eq)

Directors — Remuneration — Qualification shares received as trustee — Liability
to account to cestuis que trust for remuneration.

Guazzini v Pateson (1918) 18 SR(NSW) 275 (Street CJ in Eq)

Fiduciary position — Contracting with company — Not authorized by articles —
Right to recover for work done and use of premises.

George A Bond & Co Ltd v Bond (1929) 30 SR(NSW) 15 (Harvey CJ in Eq)

Fiduciary position — Duties of disclosure — Contracting with company — Interest
in contract with company — Statutory duty to disclose did not give rise to
private action — Companies Act 1936.

Castlereagh Motels Ltd v Davies-Roe (1966) 67 SR(NSW) 279 (CA)

Fiduciary position — Duties — Not to make independent profit — Secret
commission — Directors receiving commission on new business.

Glissan v Crowley (1905) 5 SR(NSW) 219 (FC)

Fiduciary position — Duty not to make independent profit — Acceptance of
present from promoter — Gift for performance of duties — Breach of duty.

Re Domestic Devices Ltd (1930) 31 SR(NSW) 8 (Harvey CJ in Eq)

Liability — Misfeasance — Effect on liability of ignorance of wrongdoing — Loan
for purchase of shares — Lending money part of ordinary business — Loan to
purchase own shares not ordinary part of business — Companies Act 1936.

Steen v Law, Liquidator of International Vending Machines Pty Ltd (1963) 63
SR(NSW) 511 (PC)

Managing director — Dealings with person purporting to act as managing
director — Power in memorandum to appoint managing director — No such
power in articles.

Re Scottish Loan and Finance Co Ltd (1944) 44 SR(NSW) 461 (Nicholas CJ in
Eq)

Personal liability — Pre-incorporation contract — Bona fide belief company
incorporated — Not personally liable.

Black v Smallwood (1964) 65 SR(NSW) 431 (CA)

Powers under articles — Governing director given power to veto in matters of
policy — Board given power to appoint person to sign cheques — Power of
members in general meeting to control Board.

Dowse v Marks (1913) 13 SR(NSW) 332 (Harvey J)
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COMPANIES—continued
Form and constitution

Name of company — Similarity of name — Likelihood of confusion.
Australian Guarantee Corporation Ltd v Sydney Guarantee Corporation Ltd

(1950) 51 SR(NSW) 166 (Roper CJ in Eq)

Registration and incorporation — Bodies not requiring or not eligible for
registration — Trade union — Unregistered union.

Bread Manufacturers Ltd v Booth (1937) 37 SR(NSW) 500 (FC)

Registration and incorporation — Bodies not requiring or not eligible — Trade
union — Voluntary association — Right to sue in registered name.

Railway Workers and General Labourers’ Association v United Labourers’
Protective Society (1914) 14 SR(NSW) 1 (FC)

Formation

Prospectus and promoters — Promoters — Action for fraudulent inducement to
take up shares — Measure of damages.

Potts v Miller (1940) 40 SR(NSW) 351 (FC)

Internal disputes

Actions by individual shareholders — Disputed election — Parties to suit — Rule
in Foss v Harbottle — Company represents shareholders not party to suit.

Australian Coal & Shale Employees’ Federation v Smith (1937) 38 SR(NSW) 48
(FC)

Oppression — Business not carried on with view to make profit for distribution —
Fraud on minority.

Miles v Sydney Meat Preserving Co Ltd (1912) 12 SR(NSW) 98 (Simpson CJ in
Eq)

Representative actions — Who may bring — Equitable owners — Suit against
company.

Maas v McIntosh (1928) 28 SR(NSW) 441 (Harvey CJ in Eq)

Use of company’s name — Need for company’s consent — Joinder without
authority — Liability as to costs.

New South Wales Wood Process Ltd v Gorton (1915) 15 SR(NSW) 454
(Harvey J)

Use of company’s name — Suit by voluntary liquidator in name of company —
Liquidator not validly appointed.

Mount Oxide Mines Ltd v Gould (1915) 15 SR(NSW) 290 (Harvey J)

Liquidators

Resignation or removal — In voluntary winding up — Who may apply — On “due
cause shown” — Alleged misfeasance — Conflict between interest and duty —
Prima facie case.

Re George A Bond & Co Ltd (1932) 32 SR(NSW) 301 (Long Innes J)
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COMPANIES—continued
Management and administration

Lodgement of returns — Annual return — Failure to lodge — No annual general
meeting — Offence established — Companies Act 1961.

Hill v Clyne (1967) 68 SR(NSW) 56 (CCA)

Meetings of members

Calling of — Convened pursuant to requisition or other notice — Control of power
by court.

Adams v Adhesives Pty Ltd (1932) 32 SR(NSW) 398 (Harvey CJ in Eq)

Notice — Members within Commonwealth — Members outside Commonwealth —
Winding up.

Re Merchants and Shippers’ Steamship Lines, Ltd (1917) 17 SR(NSW) 146 (FC)

Notice — Presumption that notice duly given.
Bubb v Wickham and Bullock Island Coal Co Ltd (1911) 12 SR(NSW) 20

(Simpson CJ in Eq)

Notice — To whom notice to be given — Members within Commonwealth —
Members outside Commonwealth — Winding up — Deadlock.

Re Merchants and Shippers SS Co Ltd (1916) 17 SR(NSW) 21 (Street J)

Proceedings — Proxies — Production before meeting — Proposed amendments to
by-laws — Whether should be considered seriatim or in globo.

Campbell v Australian Mutual Provident Society (1906) 7 SR(NSW) 99
(Walker J)

Proceedings — Proxies — Vote on behalf of principal — Failure to state voting for
self and principal.

Clifton v Mount Morgan Ltd (No 2) (1940) 40 SR(NSW) 336 (Williams AJ)

Proceedings — Proxies — Vote on behalf of principal — Need to expressly state
intention.

Clifton v Mount Morgan Ltd (1940) 40 SR(NSW) 31 (FC)

Membership

Majority and minority rights — Suit against directors — Infringement of
individual right of shareholder — Representative actions.

Davis v Commercial Publishing Co of Sydney Ltd (1901) 1 SR(NSW) Eq 37 (FC)

Register — Rectification — Failure to register transfer.
Re Colonial Finance, Mortgage, Investment and Guarantee Corporation Ltd

(1905) 5 SR(NSW) 506 (SC Walker J)

Register — Rectification — Infant placed on register without his consent —
Repudiation on attaining majority — Transfer to another infant — Laches and
acquiescence.

Re J Earle Hermann Ltd (Spence’s Case) (1914) 14 SR(NSW) 397 (Simpson CJ
in Eq)
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COMPANIES—continued
Official management

Official manager — Liabilities incurred by — Priority — After termination of
official management — Official manager assigning book debts — Assignment
not “in ordinary course of company’s business” — Companies Act 1961.

Re Bradford Roofing Industries Pty Ltd (In Liq); PGH Industrial Products Pty Ltd
v Walker (1967) 70 SR(NSW) 13 (CA)

Powers of company

Implied powers and prohibitions — Newspaper company — Implied power to
borrow to defend libel action.

Hoe v Lee (1903) 3 SR(NSW) 30 (FC)

Practice and procedure

Seal — Formalities — Inscription — Name of corporation not included.
Pitt, Son & Badgery Ltd v Municipal Council of Sydney (1907) 8 SR(NSW) 1

(Street J)

Promoters

Fraudulent misrepresentation — Purchase of shares induced thereby — Measure
of damages — Value of shares at time of allotment.

Fawcett v Johnson (1914) 15 SR(NSW) 51 (FC)

Fraudulent misrepresentation — Purchase of shares induced thereby — Measure
of damages — Value of shares at time of allotment.

Lamb v Johnson (1914) 15 SR(NSW) 65 (FC)

Prospectuses

Fraudulent prospectus — Action by promoter to recover remuneration —
Prospectus withdrawn before formation — Repudiation of agreement as to
remuneration.

Brierley v Regan Palace Roller Flour Mills Ltd (1912) 12 SR(NSW) 524 (FC)

Misrepresentation — Defences — Action for calls owing on shares.
Coogee Amusement Park Ltd v Bolton (1930) 30 SR(NSW) 207 (FC)

Receivers and managers

Appointment — By creditor — Debenture holder — “Registered holder” — Right
of holder of original debenture — Evidence.

Barnard v Wilson (1921) 21 SR(NSW) 488 (FC)

Reduction of capital

Confirmation by court — Paying off paid-up share capital — Extinguishment of
shares — Publication of reasons for reduction.

Re Donaldson, Coburn & Knox Ltd & Reduced (1905) 5 SR(NSW) 725
(Walker J)
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COMPANIES—continued
Shares

Allotment and issue — Allotment — Innocent misrepresentation — Absence of
fraud — Distinction between contract to purchase issued shares and contract to
take new shares.

Grogan v “The Astor” Ltd (1925) 25 SR(NSW) 409 (Long Innes J)

Calls — Agreement to pay calls out of dividends — Recovery of calls from
shareholder.

Woodgers & Calthorpe Ltd (In Liq) v Bowring (1935) 35 SR(NSW) 483 (FC)

Calls — Companies other than foreign companies — Liability of vendor of
shares — Registration of transfer — Action judgment and execution against
transferee — Subsequent action against transferor.

Motor & Cash Orders Ltd (In Liq) v O’Mara (1936) 36 SR(NSW) 243 (FC)

Calls — Companies other than foreign companies — Survivorship — General rule.
Re Wool Trading Co Ltd (In Liq) (1927) 28 SR(NSW) 106 (Long Innes J)

Calls — Liability for call — Past “member” — Death of joint holder of shares —
Liability of personal representatives — Companies Act 1899.

Re Wool Trading Co Ltd (No 2) (1928) 28 SR(NSW) 435 (Long Innes J)

Calls — Liability for call — Upon forfeited shares — Power of directors to release.
Colonial Finance, Mortgage, Investment and Guarantee Co v Goldsmith (1908) 8

SR(NSW) 164 (FC)

Calls — Unpaid calls — Company’s lien — Nature of share — Chattels.
Australian Trust Ltd v Ho Chin (1932) 33 SR(NSW) 55 (FC)

Financial assistance by company in connection with purchase of own shares —
Loan by company to finance purchase of its shares — Gift of shares — Time
when gift completed.

Perpetual Trustee Co v Commissioner of Stamp Duties (1929) 29 SR(NSW) 153
(FC)

Forfeiture — Sale after forfeiture — Profit in sale — Article dealing with profit in
sales.

Farr v Cash Orders (Amalgamated) Ltd (1935) 35 SR(NSW) 380 (FC)

Issue — Issue of preference shares — Validity.
Re Marlow Rolls Theatres Ltd (1930) 31 SR(NSW) 19 (Harvey CJ in Eq)

Issue — Underwriting agreement — Validity — Commission for services
rendered — Payment out of capital.

Australian Investment Trust Ltd v Strand and Pitt St Properties Ltd (1931) 31
SR(NSW) 266 (Long Innes J)

Property in — Character of property.
Millar v The Commissioner of Stamp Duties (1932) 33 SR(NSW) 157 (FC)

Transfer — Director’s power to refuse to register transfer — Discretion — Failure
to act bona fide.

Re New Lambton Land and Coal Co Ltd (1904) 4 SR(NSW) 603 (Walker J)
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COMPANIES—continued
Shares—continued

Transfer — Director’s power to refuse to register transfer — Exercise of
discretion — Transfer to trustee for purpose of increasing voting power.

Re Manning River Co-Operative Dairy Co Ltd (1914) 14 SR(NSW) 344
(Simpson CJ in Eq)

Valuation — Restriction on alienation — “Value” — Value to owner — Private
company.

Blackwood’s Executors v Commissioner for Stamps (1917) 17 SR(NSW) 447 (FC)

Special investigations

Declaration by Governor — Company not entitled to be heard before declaration
made — Appointment of inspectors — Power to remove and retain books —
Companies Act 1961.

Collier-Garland (Properties) Pty Ltd v O’Hair (1963) 63 SR(NSW) 500
(Hardie J)

Recovery of expenses — Power of Governor to direct payment — No power to
order payment of specific sum — Companies Act 1961.

Attorney-General v Freightlines & Construction Holding Ltd (1969) 72 SR(NSW)
234 (CA)

Stock exchange

Nature of transactions — Intention to deliver shares — Mutual dealings of buying
and selling — Dealings not amounting to gambling.

Re Ahearn; Ex parte Palmer (1906) 6 SR(NSW) 576 (Cohen J)

Obligations of brokers — Liabilities — Selling broker — Liability for breach of
contract to purchaser — Costs of litigation.

Cooper v Gardiner (1902) 2 SR(NSW) 67 (FC)

Supervision, regulation and correction

Dealings with issued shares — Terms of sale — Rights to new shares allotted after
contract for sale — Evidence — Conclusiveness of receipt given by vendor’s
agent.

Spence v Mitchell (1914) 14 SR(NSW) 121 (Simpson CJ in Eq)

Examinations — Scope of examination — Access to documents — Production of
books or documents relating to persons other than company.

Re Marrickville Timber Co Ltd (1921) 21 SR(NSW) 643 (Street CJ in Eq)

Examinations — Scope of examination — Access to documents — Transcript of
proceedings Right of assignee of company’s assets to copy.

Re John Pringle & Co Ltd (1935) 35 SR(NSW) 95 (FC)

Examinations — Scope of examination — Access to documents — Transcript of
proceedings — Right of assignee of company’s assets to copy.

Re John Pringle & Co Ltd (1934) 34 SR(NSW) 508 (SC Street J)

Examinations — Scope of examination — Claimed oppression or abuse of
process — Abuse of process — Pending legal claim by witness against
company — Limits of examination.

Re Auto Import Co (Australia) Ltd (1924) 25 SR(NSW) 52 (Maughan AJ)
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COMPANIES—continued
Supervision, regulation and correction—continued

Examinations — Scope of examination — Who may be examined — Bringing
action against company — Order for examination without limitation.

Re John Booth & Co Ltd (1902) 2 SR(NSW) Eq 138 (Walker J)

Offences — Conduct constituting offence — “Offering shares for purchase” —
Exchange of shares not within statutory offence — Companies Act 1936.

Ex parte Lovell; Re Buckley (1938) 38 SR(NSW) 153 (FC)

Winding up

Applications — Discovery and inspection — Relevant principles as to discovery in
winding up application.

Re Bunarba Pastoral Co Pty Ltd (1957) 58 SR(NSW) 23 (McLelland J in Eq)

Conduct and incidents of liquidation — Applications to court for directions or
advice — Matter arising under winding up — Existence of preference —
Discretion of court.

Re Marquette Motors Ltd (1928) 29 SR(NSW) 193 (Harvey CJ in Eq)

Conduct and incidents of liquidation — Collecting assets — Action against
former holders of forfeited shares — Unpaid application and allotment money.

Re Australian Group & General Assurance Co Ltd (1932) 32 SR(NSW) 435
(Harvey CJ in Eq)

Conduct and incidents of liquidation — Execution — Standing to restrain
execution.

Re Wholesalers Ltd (1922) 22 SR(NSW) 274 (Street CJ in Eq)

Conduct and incidents of liquidation — Liability of officers for fraud and
misfeasance — Money paid to other companies in which director’s interested —
Order to repay money — Companies Act 1936.

Hurstville Finance Pty Ltd (In Liq) v Franklin (1968) 70 SR(NSW) 350 (CA)

Conduct and incidents of liquidation — Preference — What constitutes
preference — As to dealings with banks — Reduction of bank overdraft —
Effect of preference on right to set-off.

Re Pitts and Lehman Ltd (1940) 40 SR(NSW) 614 (Nicholas CJ in Eq)

Conduct and incidents of liquidation — Proof and ranking of claims —
Application of bankruptcy provisions — Indemnifying creditor — Advantage
over other creditors — Litigation as prerequisite.

Re A Shadler Ltd (1904) 5 SR(NSW) 33 (Walker J)

Conduct and incidents of liquidation — Proof and ranking of claims —
Application of bankruptcy provisions — When company solvent — Claim for
interest on interest bearing debt.

Re Paul & Gray Ltd (1933) 33 SR(NSW) 295 (SC Harvey CJ in Eq)

Conduct and incidents of liquidation — Proof and ranking of claims — Of
secured creditors — Surrender of security — Effect.

Re Paul & Gray Ltd (1932) 32 SR(NSW) 184 (Harvey CJ in Eq)

Conduct and incidents of liquidation — Proof and ranking of claims — Of
secured creditors — Surrender of security — Effect.

Re Paul & Gray Ltd (1932) 32 SR(NSW) 386 (FC)
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COMPANIES—continued
Winding up—continued

Conduct and incidents of liquidation — Proof and ranking of claims — Of
unsecured creditors — Shareholders and other parties — Preference
shareholders — Arrears of dividends — Entitlement to surplus assets.

Re Sheffield Manufacturing and Plating Co Ltd (1951) 52 SR(NSW) 34 (Roper CJ
in Eq)

Conduct and incidents of liquidation — Proof and ranking of claims — Unsecured
creditors — Directors’ fees.

Re Automatic Bread Baking Co Ltd (1939) 40 SR(NSW) 1 (Nicholas CJ in Eq)

Creditors — Proof of debts — Apprentices — Damages for termination of contract.
Re Yurong Street Motors Ltd; Ex parte Neal and Fough (1932) 32 SR(NSW) 296

(Harvey CJ in Eq)

Dissolution — Effect of dissolution — Dissolution of company under Victorian
law — Winding up in New South Wales as unregistered company — Right of
liquidator to sue in name of company — Plaintiff non-existent.

United Service Insurance Co Ltd (In Liq) v Lang (1935) 35 SR(NSW) 487 (FC)

Dissolution — Effect of dissolution — Liability of liquidator — Action in
negligence after dissolution — Action by creditor.

Thomas Franklin & Sons Ltd v Cameron (1935) 36 SR(NSW) 286 (FC)

Effect of on other transactions — Avoidance of dispositions of property —
“Disposition” — Mortgage by director of land to secure company debt — Land
registered in name of director — Declaration by director that land held on behalf
of company — Companies Act 1936.

Re Norman King and Co Pty Ltd (1958) 60 SR(NSW) 98 (McLelland J)

Effect of on other transactions — Claim by liquidator that delivery of goods by
company void — Need for originating process.

Re Albert Gregory Ltd (1914) 15 SR(NSW) 16 (Harvey J)

Effect of on other transactions — Preferences — Parties — Right of liquidator to
take proceedings where only secured creditors would benefit.

Albert Gregory Ltd v C Niccol Ltd (1916) 16 SR(NSW) 214 (FC)

Effect of petition and order — Continued occupation of leased premises —
Liquidator carrying on business in leased premises — Use and occupation —
Liability of liquidator personally.

Warrender Estates Ltd v Simpson (1933) 33 SR(NSW) 390 (FC)

Effect of petition and order — Life assurance policies issued by company —
Rights of policy holders — Premiums paid to liquidator.

Re Federal Building Assurance Co Ltd (1934) 34 SR(NSW) 499 (SC Street J)

Grounds for — “Just and equitable” — Fraud — Isolated act of fraud —
Restriction on alienation of shares.

Re Horwood & Co Ltd (1921) 21 SR(NSW) 750 (Street CJ in Eq)

Grounds for — Conduct of directors — Directors acting in own interests.
Re National Discounts Ltd (1951) 52 SR(NSW) 244 (Roper CJ in Eq)

Grounds for — Conduct of directors — Misconduct of directors.
Re Great Cobar Copper Mining Co Ltd (1902) 2 SR(NSW) Eq 94 (FC)
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COMPANIES—continued
Winding up—continued

Grounds for — Court of opinion that winding up just and equitable — Company
carried on at loss.

D Davis & Co Ltd v Brunswick (Australia) Ltd (1935) 36 SR(NSW) 215 (PC)

Grounds for — Just and equitable — Company carried on at loss — Domestic
character of company.

Re Brunswick (Australia) Ltd (1932) 32 SR(NSW) 545 (FC)

Grounds for — Just and equitable — Failure of main object — Whether substratum
of company had failed.

Re Wickham & Bullock Island Coal Co Ltd (1905) 5 SR(NSW) 365 (Walker J)

Liquidators — Removal — In voluntary winding up — Grounds — Liquidator
having conflict of interest.

Re McLeod & Co (India) Ltd (1925) 25 SR(NSW) 319 (Long Innes J)

Preference — Default judgement against company — Writ of execution against
land — Knowledge of or reason to suspect company insolvent — Benefit of
execution.

Re Rotomaster Equipment Ltd (In Liq) (1956) 56 SR(NSW) 149 (McLelland J)

Preference — What constitutes preference — Registered agreement — Charge in
certain events — Secured creditor in winding up.

Re Farmers & General Insurance Corp Ltd (1931) 32 SR(NSW) 102 (Harvey CJ
in Eq)

Preference — What constitutes — Building owner paying nominated
subcontractor — Builder company in liquidation — Payment did not constitute
preference — Companies Act 1961.

Re C G Monkhouse Pty Ltd (In Liq) and The Companies Act (1968) 69 SR(NSW)
429 (CA)

Priorities — Costs, charges and expenses — Solicitor’s costs — Lien for — Costs
of setting aside debentures.

Re Allied Glass Manufacturers Ltd (1936) 36 SR(NSW) 409 (Long Innes CJ in
Eq)

Stay of proceedings — Application to stay claim in tort.
Page v Commonwealth Life Assurance Society Ltd (1935) 36 SR(NSW) 85 (FC)

Voluntarily — Petition by creditor for compulsory winding up — Opposition by
majority of creditors.

Re McLean Constructions Ltd (1942) 43 SR(NSW) 322 (Nicholas CJ in Eq)

Voluntarily — Resolutions — Validity — Meeting held without notice to two
shareholders.

Stevenson v Commissioner of Taxation (1936) 37 SR(NSW) 84 (FC)

Voluntarily — Right of creditor to compulsory order.
Re Automatic Bread Baking Co Ltd (1939) 39 SR(NSW) 148 (Long Innes CJ in

Eq)
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COMPANIES—continued
Winding up—continued

Voluntary liquidation — Powers of court — Exercise of powers in compulsory
winding up — Settling list of contributories.

Re Motor Owners Buying Association Ltd (No 2) (1923) 23 SR(NSW) 57
(Street CJ in Eq)

Voluntary liquidation — Resolutions — Articles requiring special quorum —
Validity.

Grand Lodge of NSW Masonic Hall Co Ltd v Sly (1913) 13 SR(NSW) 512
(Harvey J)

Who may petition — Creditors — Debt becoming statute barred between petition
and winding up order — Valid order for winding up.

Re Motor Terms Co Pty Ltd and the Companies Act (1966) 66 SR(NSW) 397
(CA)

Who may petition — Creditors — Equitable creditor — Creditor with debt payable
at future time.

Re Acetylene Gas Co of Australasia Ltd (1901) 1 SR(NSW) Eq 102 (Owen J)

Winding up by court — Who may apply — Creditors — Where company in
voluntary liquidation — Necessity to allege and prove prejudice — Admissibility
of evidence.

Re Londonderry Ltd (In Liq) (1921) 21 SR(NSW) 263 (Street CJ in Eq)

CONSTITUTIONAL LAW

Commonwealth Constitution (Operation and effect)

Defence power — Extent of power after termination of hostilities — Power to re-
enact provisions of Treaty of Peace.

Cowper v Frankenberg (1921) 21 SR(NSW) 388 (Harvey J)

Defence power — Royal prerogative as to war — Validity of exercise — Power of
court to determine — Interference with contractual rights.

Joseph v Colonial Treasurer (1917) 17 SR(NSW) 624 (FC)

Inconsistency of laws — Insurance matters — Commonwealth statute creating
statutory trust of proceeds of life insurance policy — State statute imposing death
duty on proceeds — Different subject matters — Stamp Duties Act 1920 — Life
Insurance Act 1945 (Cth).

Re Estate of Black; Thomas v Commissioner of Stamp Duties (1965) 66 SR(NSW)
348 (CA)

Inconsistency of laws — Insurance matters — Commonwealth statute creating
statutory trust of proceeds of life insurance policy — State statute imposing death
duty on proceeds — Different subject matters — Insurance policy subject to
loan — No right to reduce estate by amount of loan — Stamp Duties Act
1920 — Life Insurance Act 1945 (Cth).

Re Estate of Mackenzie; Forsyth v Commissioner of Stamp Duties (1965) 66
SR(NSW) 359 (CA)

Property — Power with respect to places acquired for public purposes — Offence
committed in place acquired by Commonwealth — Application of State laws —
Prosecution in State court.

R v Bamford (1901) 1 SR(NSW) 337 (FC)
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CONSTITUTIONAL LAW—continued
Elections and related matters

Disputed elections — Roll assumed to be correct — Elector leaving district more
than three months prior — Candidate with majority greater than disputed votes.

Re Darlinghurst Petition (1951) 51 SR(NSW) 204 (Maxwell J)

Extra-territorial operation of legislation

State legislation — Income tax — Foreign company — Interest upon money
secured by mortgage of property within State.

Public Officer Broken Hill South Ltd v Commissioner of Taxation (1935) 36
SR(NSW) 1 (FC)

State legislation — Retrospective legislation — Alteration of contractual rights —
Contract made in New South Wales with Agent for foreign principal — Right to
recover money paid under contract — Service out of jurisdiction.

Great Western Milling Co v Delaney (1915) 15 SR(NSW) 516 (FC)

State legislation — Territorial connection — Stamp duty — Deceased domiciled
within State property outside State — Invalid — Stamp Duties Act 1920.

Johnson v Commissioner of Stamp Duties (1955) 55 SR(NSW) 398 (FC)

Sufficiency of connection with jurisdiction — Imposition of secondary liability on
director of company where company fails to pay charge — Extended to foreign
director and foreign corporation — Invalid — Severable — Valid where directors
and companies within New South Wales — Road Maintenance (Contribution)
Act 1958.

Ex parte Breen; Re Sneddon (1968) 70 SR(NSW) 258 (CA)

Taxing acts — Territorial connection — Death duty on property outside State —
Property disposed of by power of appointment in will — Exercised by person
within State — Valid — Stamp Duties Act 1920.

Thompson v Commissioner of Stamp Duties (1968) 69 SR(NSW) 8 (PC)

Taxing acts — Territorial connection — Tax imposed on “transfer of shares” —
Company incorporated within State — Register outside state — Instruments
executed outside State — Parties resident outside State — Incorporation provided
connection to State — Stamp Duties Act 1920, ss 4, 5.

Myer Emporium Ltd v Commissioner of Stamp Duties (1967) 68 SR(NSW) 220
(CA)

Imperial laws

Inherited law — Applicability — Statute of Westminster 1931 (Imp) — Effect of
adoption — Laws applicable to Australia passed between commencement and
adoption — Extradition Act 1932 (Imp) continued in force — Statute of
Westminster Adoption Act 1942 (Cth).

Ex parte Bennett; Re Cunningham (1967) 68 SR(NSW) 15 (CA)

Inherited law — Suitability — Agreement as to stock options — Whether
agreement illegal by virtue of Imperial statute — Claim by stockbroker against
underwriter.

Garrett v Overy (1968) 69 SR(NSW) 281 (CA)

Repeal or alteration of English Acts — Implied repeal by local legislation.
R v Hilaire (1903) 3 SR(NSW) 228 (FC)
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CONSTITUTIONAL LAW—continued
Inconsistency of laws

Industrial award — Ambit of subject matter of federal law — State law prohibiting
employment of youth where dangerous to health or safety — Federal award
including provisions for apprentices and juniors — Absence of inconsistency —
Metal Trades Award (Cth) — Conciliation and Arbitration Act 1904 (Cth) —
Factories and Shops Act 1912.

Baguley v Babcock & Wilcox of Australia Pty Ltd (1961) 62 SR(NSW) 286 (FC)

Industrial matters — Federal industrial award — Award intended to cover whole
ground provided under State statute — Shearer employed by contractor to
perform work.

McKechnie v Ray (1930) 31 SR(NSW) 67 (FC)

Legislature

Powers and privileges — Power over members — Arrest of member outside
chamber and bringing back to it.

Perry v Willis & Christie (1911) 11 SR(NSW) 479 (FC)

Powers and privileges — Power over members — Power of expulsion — Conduct
outside Chamber — Constitution Act 1902.

Armstrong v Budd (1969) 71 SR(NSW) 386 (CA)

Standing orders and rules — Standing orders — Validity — Effect of approval by
Governor — Power of court to determine validity.

Crick v Harnett (1908) 8 SR(NSW) 451 (PC)

Standing orders and rules — Validity — Governor’s approval — Power of court
to determine validity.

Crick v Harnett (1907) 7 SR(NSW) 126 (FC)

State Parliament — Members of Parliament — Disqualification — Legislative
Councillor — Conviction of infamous crime — Forfeiture of seat.

Re Reference by Legislative Council (NSW); Re Trautwein (1940) 40 SR(NSW)
371 (Maxwell J)

Non-judicial organs of government

The Crown — Unity of the Crown — Contract with colonial government —
Payment by Imperial Government.

Williams v Howarth (1905) 6 SR(NSW) 98 (PC)

Privy Council

Appeal to — Application for leave to appeal to Privy Council — Refusal of motion
to re-admit as barrister — Order-in-Council 2 April 1909, s 2(a), (b) — Act 9
Geo IV, c 83.

Ex parte Clyne; Re the Legal Practitioners Act (1969) 71 SR(NSW) 443 (CA)

Relationship between States and Commonwealth

Effect of Commonwealth laws on States — Customs duties — Liability of State to
pay duties on imported goods.

Attorney-General (NSW) v Collector of Customs for State of NSW (1903) 3
SR(NSW) 115 (FC)
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CONSTITUTIONAL LAW—continued
State Constitution

Amendment — “Manner and form” prescribed by statute — Injunction to restrain
threatened violation — Parties — Locus standi — Abolition of Legislative
Council.

Trethowan v Peden (1930) 31 SR(NSW) 183 (FC)

Amendment — Power to abolish Legislative Council — Bill passed by Legislative
Assembly — Council declining to pass Bill — Need for Bill to originate in
Council — Provision for referendum on disagreement between Houses —
Constitution Act 1902.

Clayton v Heffron (1960) 61 SR(NSW) 768 (FC)

Legislative Council — Abolition — Referendum — What constitutes proper
submission to referendum — Majority of electors required.

Piddington v Attorney-General (NSW) (1933) 33 SR(NSW) 317 (FC)

Legislative Council — Reconstitution — Validity — Election by joint voting of
members of both Houses — Referendum — Circumstances when necessary.

Doyle v Attorney-General (NSW) (1933) 33 SR(NSW) 484 (FC)

Separation of powers doctrine — Doctrine inapplicable — Statute providing
formula to determine rent — Statute not a legislative judgment — Valid
enactment — Landlord and Tenant (Amendment) Act 1966.

Clyne v East (1967) 68 SR(NSW) 385 (CA)

CONSUMER CREDIT

Hire purchase

Determination of agreement by hirer — Election to avoid agreement — Action to
recover payments — Cross-claims — Breach of warranty and deceit —
Defendant entitled to seek damages for deceit — Hire-Purchase Act 1960.

Quin v Mutual Acceptance Co Ltd (1967) 69 SR(NSW) 216 (CA)

Instalments and rent — Hirer exercising statutory right to treat agreement as
void — Quantum meruit claim — Promise to pay rental could not be implied —
Hire-Purchase Act 1960.

Macleod v Traders Finance Corporation Ltd (1967) 67 SR(NSW) 275 (CA)

Instalments and rent — Hiring charges — Calculation — Addition to cash price of
“amount for insurance” — Hire-Purchase Agreements Act 1941.

Contrade Finance Ltd v Senes (1962) 63 SR(NSW) 141 (FC)

Repossession — Acquisition of title by strangers — Agreement for prefrabicated
building and services — Erection on land — Mortgagee exercising power of sale
selling land and improvements — Claim for conversion — Loss of right to sue
for conversion — Hire-Purchase Act 1960.

Nock & Kirby Finance Co Pty Ltd v Stanley Thompson Investments Pty Ltd (1969)
70 SR(NSW) 434 (CA)

What constitutes — Agreement to lease equipment — Contemporaneous grant of
option to purchase by associated company of hirer — Lease and option single
transaction — Election to treat void — Hire-Purchase Act 1960.

Senes & Sons Pty Ltd v Carige (1967) 70 SR(NSW) 95 (CA)
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CONTEMPT, ATTACHMENT AND SEQUESTRATION

Attachment and committal

As method of punishment — The proceedings — The application — Defences —
Absence of consent of Attorney-General — Statutory requirement — Safeguards
in time of war — Whether application step in action.

British Thompson-Houston Co Ltd v Australian Statesman & Mining Standard Pty
Ltd; Ex parte British Thompson-Houston Co; Re Critchley Parker (1916) 16
SR(NSW) 474 (FC)

Enforcement of judgment — The order — Discretion of court — Disobedience of
order to pay money — Lack of means.

Ex parte Radford (1918) 18 SR(NSW) 6 (FC)

The proceedings — Criminal proceedings — Interfering with administration of
justice — Form of rule.

Ex parte Jane Smith (1901) 1 SR(NSW) 55 (FC)

Power of court

Criminal matters — Prior proceedings for similar articles — Discretion to dismiss
application — Refusal of costs.

Ex parte Senkovitch (1911) 11 SR(NSW) 42 (FC)

To punish for contempt — In respect of contempt of inferior court — Court of
Industrial Arbitration — Disobedience to order for payment of money.

Ex parte Crockett (1907) 7 SR(NSW) 143 (FC)

What constitutes

Civil proceedings — After verdict — Comment on result of trial pending new trial
motion.

Ex parte Scott Fell; Re Smith’s Newspapers Ltd (1923) 24 SR(NSW) 33 (FC)

Contempt committed in face of court — Disrespectful conduct of counsel during
criminal trial — Summary finding of contempt by trial judge.

Ex parte Bellanto; Re Prior (1962) 63 SR(NSW) 190 (FC)

Interference with course of justice — Civil proceedings — Appeal not lodged —
No proceedings pending — Matter of public interest — Newspaper discussion —
Incidental likelihood of prejudice.

Ex parte Dawson; Re Australian Consolidated Press Ltd (1958) 61 SR(NSW) 573
(FC)

Interference with course of justice — Party seeking prohibition directed to Local
Coal Authority — Resolution to strike in protest by industrial union —
Resolution rescinded.

Ex parte Australian Iron & Steel; Re Illawarra Deputies & Shot Firers’ Association
(1957) 59 SR(NSW) 119 (FC)

Interference with course of justice — Prejudice to fair trial — Newspaper report
prior to committal — Public statements by liquidator of company —
Investigations proceeding — Later charges — Duties of liquidator — Refusal of
costs.

Ex parte McDonald; Re Partridge (1960) 61 SR(NSW) 622 (FC)
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CONTEMPT, ATTACHMENT AND SEQUESTRATION—continued
What constitutes—continued

Interference with course of justice — Prejudicing fair trial of accused —
Comment during criminal trial — Comment on conduct of Crown — Alleging
change of venue to secure conviction.

Ex parte Attorney-General; Re Evatt (1933) 33 SR(NSW) 557

Interference with course of justice — Prejudicing fair trial of accused —
Newspaper publication — Before committal.

Ex parte Senkovitch (1910) 10 SR(NSW) 738 (FC)

Interference with course of justice — Prejudicing fair trial of accused —
Newspaper radio or television report — Report of disorderly behaviour at
inquest — Report of demonstration against accused.

Ex parte Fisher; Re Associated Newspapers Ltd (1941) 41 SR(NSW) 272 (FC)

Interference with course of justice — Prejudicing fair trial of accused —
Newspaper report — Before committal — Extent to which publication permitted
by law.

Ex parte Higgs; Re Smith’s Newspapers Ltd (1927) 28 SR(NSW) 85 (FC)

Interference with course of justice — Prejudicing fair trial of accused —
Newspaper report — Before committal — Verbatim account of events by
witness — Limits imposed on press.

Ex parte Kear; Re Consolidated Press Ltd (1954) 54 SR(NSW) 95 (FC)

Interference with course of justice — Prejudicing fair trial of accused —
Newspaper report — Conflicting public interests.

Ex parte McRae; Re Consolidated Press Ltd (1954) 54 SR(NSW) 119 (FC)

Interference with course of justice — Prejudicing fair trial of accused — Pending
trial — Newspaper report — Fair and accurate report of proceedings.

Ex parte Terrill; Re Consolidated Press Ltd (1937) 37 SR(NSW) 255 (FC)

Interference with course of justice — Prejudicing fair trial of accused —
Publication before trial — Newspaper report — Summary offence triable on
indictment.

Ex parte McRae; Re John Fairfax and Sons Pty Ltd (1954) 54 SR(NSW) 165 (FC)

Interference with course of justice — Prejudicing trial of civil action — After
verdict — Comment on decision of Marine Court — Petition to Governor for re-
hearing — Application by a party and by Attorney-General — Costs.

Ex parte Compagnie Des Messageries Maritimes; Ex parte Attorney-General
(NSW); Re Fairfax (1911) 11 SR(NSW) 508 (FC)

Interference with course of justice — Prejudicing trial of civil action — Libel
action — Between two newspapers — Publication by defendant of fresh matter
supporting plea of truth — Further charge against plaintiff.

Sunday Times Newspaper Co Ltd v Sun Newspaper Ltd (1919) 19 SR(NSW) 145
(FC)

Interference with course of justice — Prejudicing trial of civil action —
Newspaper comment — Matter of public interest — No actual mischief
caused — Absence of knowledge of litigation — Costs.

Ex parte Bread Manufacturers Ltd; Re Truth and Sportsman Ltd (1937) 37
SR(NSW) 242 (FC)
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CONTEMPT, ATTACHMENT AND SEQUESTRATION—continued
What constitutes—continued

Obstruction of officers of court — Interference with sheriff — Seizure of goods
under writ of fi fa — Goods remaining on debtor’s property — Abandonment of
possession — Continuity of possession — Removal and sale by lienee during
temporary absence of officer.

Re Murphy (1927) 27 SR(NSW) 503 (FC)

Prejudicing fair trial of accused — Newspaper article — Pending trial —
Comment on evidence at committal proceedings.

Ex parte McDougall (1905) 5 SR(NSW) 338 (FC)

Prejudicing fair trial of accused — Public speech — Pending criminal trial —
Change of venue — Comment on motive of Crown.

Re Brookfield (1918) 18 SR(NSW) 479 (FC)

Prejudicing fair trial of accused — Publication of photograph of accused —
Publication in newspaper — Reasonable probability of identity being an issue.

Attorney-General v Mirror Newspapers Ltd (1961) 62 SR(NSW) 421 (FC)

Prejudicing fair trial of accused — Publishing photograph of accused —
Publication in newspaper — Reasonable probability of question of identity being
raised.

Ex parte Auld; Re Consolidated Press Ltd (1936) 36 SR(NSW) 596 (FC)

Prejudicing hearing of pending civil action — Libel action — Publication of facts
amounting to admission by person in position to know — Untrue statement.

Ex parte McCay; Re Consolidated Press Ltd (1936) 36 SR(NSW) 592 (FC)

Scandalising courts and judges — Allegation of malice against judge — Letters
sent by litigant to officers of court.

Ex parte Attorney-General; Re Goodwin (1969) 70 SR(NSW) 413 (CA)

Scandalising courts and judges — Newspaper report — After conviction —
Comment before expiry of time to appeal.

Ex parte Attorney-General; Re Truth & Sportsman Ltd (1958) 61 SR(NSW) 484
(FC)

Scandalising courts and judges — Unfounded abuse of court — Intention —
Power of court.

Attorney-General v Bailey (1917) 17 SR(NSW) 170 (CCA)

CONTRACTS

Breach

Condition subsequent — Power of third party to cancel if dissatisfied with work —
Alleged delay caused by defendant’s default — Onus of proof.

Wadey v Morts’ Dock and Engineering Co Ltd (1902) 2 SR(NSW) 391 (FC)

Conditions precedent — Agreement to build railway within three years — Railway
not open within three years — Obligation of non-defaulting party upon breach —
Independent and concurrent conditions.

Attorney-General v Australian Iron and Steel Ltd (1936) 36 SR(NSW) 172 (FC)
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CONTRACTS—continued
Breach—continued

Independent and concurrent conditions — Implication of dependency — Obvious
intention of parties — Mutual covenants in separation deed.

Newcombe v Newcombe (1934) 34 SR(NSW) 446 (FC)

Building contracts

Remuneration — Recovery on quantum meruit — Repudiation of contract by
employer — Rights of contractor — Claim for debt or liquidated demand.

Segur v Franklin (1934) 34 SR(NSW) 67

Consideration

Contract of indemnity — Consideration not pleaded or proved — Claim dismissed.
Lau v Leff (1968) 70 SR(NSW) 150 (CA)

Failure of consideration — Failure not total — Recovery of money paid —
Prepayments on account of price for sale of business — Assumption of
possession and use of business — Termination due to default by purchaser.

Shaw v Ball (1962) 63 SR(NSW) 910 (FC)

Failure of consideration — Sale of stock plant and goodwill of business — Vendor
to obtain landlord’s consent to transfer of lease — Consent not obtained within
reasonable time.

Jones v Wenham (1925) 25 SR(NSW) 114 (FC)

What amounts to — Compromise of dispute — Breach of promise — Right to
claim damages.

Hercules Motors Pty Ltd v Schubert (1953) 53 SR(NSW) 301 (FC)

What amounts to — Compromise — Forbearance to enforce arbitration clause —
Building dispute — Promise to remedy grievances.

Larkin v Girvan (1940) 40 SR(NSW) 365 (FC)

What amounts to — Compromise — Maintenance proceedings — Agreement
collateral to compromise.

Griffiths v Knight (1959) 60 SR(NSW) 353 (FC)

What amounts to — Existing duty — Agreement to give time.
Hodgson v Day (1904) 4 SR(NSW) 104 (FC)

Construction and interpretation

Implied terms — Duration of contract — Silence as to term — Personal service.
Quinn v Borough of Central Illawarra (1903) 3 SR(NSW) 696 (FC)

Implied terms — Implication of mutual obligations — Contract to do all work of
certain nature — Agreement to do “all” repairs required — Implication of
promise to employ — Right to be exclusively employed.

Milne v Municipal Council of Sydney (1911) 11 SR(NSW) 439 (FC)

Implied terms — Implication of performance within reasonable time — Express
provision excluding implied terms.

McDonald v Hart (1909) 9 SR(NSW) 463 (FC)
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CONTRACTS—continued
Construction and interpretation—continued

Implied terms — Promise by Crown to pay reward — Information leading to
conviction and recovery of duty — Duty recovered without conviction.

Heimann v Commonwealth of Australia (1938) 38 SR(NSW) 691 (FC)

Implied terms — Specific exclusion of any terms not specified in contract — Oral
promises excluded.

Mulvay v Henry Berry & Co Pty Ltd (1938) 38 SR(NSW) 389 (FC)

Parol evidence — Admissibility — Evidence not inconsistent with written
document — Implied terms.

National Oil Pty Ltd v Stephenson (1949) 50 SR(NSW) 51 (FC)

Penalties and liquidated damages — Sale of business — Breach by vendor —
Provision in contract for liquidated damages — Recovery of deposit by
purchaser.

Lyndon v Alley (1918) 18 SR(NSW) 442 (FC)

Discharge

Accord and satisfaction — Money paid in satisfaction — Wrongful dismissal —
Payment in lieu of notice — Money accepted “under protest”.

Wicks v First National Pictures (Australasia) Ltd (1931) 31 SR(NSW) 427 (FC)

Accord and satisfaction — Payment by cheque — For smaller amount than
claimed — No evidence of receipt in discharge of indebtedness — Debt subject
matter of contract — Debt still in existence when contract made.

Havyatt v Gilder (1937) 37 SR(NSW) 441 (FC)

Conditions precedent — Lease — Non-performance owing to conduct of other
party.

Hutchinson v McGuren (1910) 10 SR(NSW) 449 (FC)

Conditions precedent — Policy of life assurance — Agreement to pay after proof
of death on delivery of policy duly discharged — Meaning of “on” —
Concurrent obligations.

Coulson v City Mutual Life Assurance Co Ltd (1907) 7 SR(NSW) 782 (FC)

Discharge and breach of contract — Claim arising from breach — Repudiation —
Performance possible by plaintiff alone — Trivial nature of breach — Plaintiff
entitled to recover.

Tramways Advertising Pty Ltd v Luna Park (NSW) Ltd (1938) 38 SR(NSW) 632
(FC)

Discharge by agreement — Conduct inconsistent with contract — Whether whole
or part only of contract discharged.

City Freeholds Ltd v Woolworths Ltd (1932) 33 SR(NSW) 49 (FC)

Discharge by agreement — Non-performance on due date — Later negotiations —
Whether substituted agreement — Contract to supply goods requiring export
permit — Whether bound to obtain permit.

Steanes v Commonwealth of Australia (1919) 20 SR(NSW) 27 (FC)

Discharge by agreement — Novation — What amounts to — Assignment of
interest in land.

Hume v Munro (1942) 42 SR(NSW) 218 (Roper J)
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CONTRACTS—continued
Discharge—continued

Discharge by agreement — Subsequent agreement — Effect on original
agreement — Rescission or variation.

Nathan’s Merchandise (Vic) Pty Ltd v Tallerman & Co Pty Ltd (1956) 57
SR(NSW) 416 (FC)

Election and rescission — Effect of election not to rescind — Immediate action for
damages notwithstanding — Measure of damages.

Dyke v McLeish Estates Ltd (1927) 27 SR(NSW) 74 (FC)

Performance — Impossibility of performance — Contract depending upon
existence of certain state of affairs — Goods to be shipped by specified steamer
on specified date — Sailing prevented by strike.

Cornish & Co v Kanematsu (1913) 13 SR(NSW) 83 (FC)

Performance — Impossibility of performance — In what cases performance
excused — Acquisition of subject matter by government.

Gelling v Crespin (1916) 16 SR(NSW) 558 (FC)

Performance — Performance prohibited by statute — Prohibition on foreign
exchange transactions without authority — Effect on obligations of residents to
non-residents — Action on contract involving payment overseas — Banking
(Foreign Exchange) Regulations, reg 8.

TM Duche & Sons (UK) Ltd v Walworth Industries (Aust) Pty Ltd (1958) 62
SR(NSW) 165 (FC)

Performance — Performance requiring co-operative acts — Mutual forbearance
from punctual acts — No exact time appointed for performance — Original
contract rescinded — New contract — No agreement as to time for performance.

Electronic Industries Ltd v David Jones Ltd (1954) 54 SR(NSW) 102 (FC)

Repudiation — Communication across State lines — Contract breached in place
where communication posted or spoken — Service of process outside
jurisdiction — Breach of promise action.

Safran v Chani (1970) 72 SR(NSW) 146 (CA)

Frustration

Discharge — Hire of neon advertising sign — Government order prohibiting
illumination — Ability to illuminate basis of contract — Liability of hirer for
rent.

Scanlan’s New Neon Ltd v Toohey’s Ltd (1942) 43 SR(NSW) 2 (FC)

Test for — Hire of neon advertising sign — Government prohibiting
illumination — Liability of hirers for rent.

Consolidated Neon (Phillips System) Pty Ltd v Tooheys Ltd (1942) 42 SR(NSW)
152 (FC)

Illegal and void contracts

By statute — Contract contrary to policy of statute — Enforcement — Illegality not
pleaded.

Coghlan v Peel (1906) 6 SR(NSW) 560 (Street J)
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CONTRACTS—continued
Illegal and void contracts—continued

By statute — Effect of illegality — Recovery of money paid — Claim for money
had and received.

Cheers v Pacific Acceptance Corporation Ltd (1959) 60 SR(NSW) 1 (FC)

By statute — Effect of illegality — Recovery of money — Money had and
received — Sale of milk in excess of prescribed price — No right to recover
excess paid — Milk Act 1931.

Cafferky v Nepean Co-Operative Dairy & Refrigerating Society (1959) 60
SR(NSW) 57 (FC)

By statute — Express prohibition — Sale of milk by unregistered person — Milk
Act 1931.

Le Feuvre v Haddin (1969) 72 SR(NSW) 68 (CA)

By statute — Lawful contract performed in breach of statute — Intention of
statute — Building contract performed without council consent — Work
complying with statutory requirements.

Hayes v Cable (1961) 62 SR(NSW) 1 (FC)

By statute — Whether transaction avoided or penalty incurred — Sale of diseased
animals not known to be diseased — Collateral contracts to finance sale not
void — Cattle Slaughtering and Diseased Animals and Meat Act 1902.

Dalgety and New Zealand Loan Ltd v VC Imeson Pty Ltd (1963) 63 SR(NSW)
998 (FC)

Contrary to public policy — “Public policy” — Conflict between interest and
public duty — Contract by Members of Parliament to use influence with
government — Members as land agents.

Osborne v Wilkinson (1914) 14 SR(NSW) 309 (FC)

Contrary to public policy — Conflict between interest and public duty —
Supervising public servant in partnership with contractor to government —
Illegal partnership — Pleading illegality — Other contracts entered into by
partnership.

Noble v Maddison (1912) 12 SR(NSW) 435 (Rich J)

Contrary to public policy — What is “public policy” — Agreement prior to
marriage to make no claim against estate.

Re Jacob Morris (1943) 43 SR(NSW) 352 (FC)

Effect of illegality or invalidity — Collateral and ancillary transactions —
Transaction rendered inoperative by statute — Transfer of land without
Minister’s consent.

Minister for Lands v King (1916) 16 SR(NSW) 513 (FC)

Effect of illegality or invalidity — Dealing prohibited by statute — Recovery of
money paid — Money not recoverable.

Marks v Jolly (1938) 38 SR(NSW) 351 (FC)

Effect of illegality or invalidity — Enforcement of illegal transaction — Necessity
for pleading illegality — Illegality arising collaterally — Building contract
drafted to obtain loan fraudulently.

Ford v Bartley (1956) 57 SR(NSW) 281 (FC)
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CONTRACTS—continued
Illegal and void contracts—continued

Effect of illegality or invalidity — Enforcement of illegal transactions and claims
arising — Necessity for pleading illegality — Evidence of illegality where
illegality not made an issue.

Samuel v Blackwood (1920) 20 SR(NSW) 317 (FC)

Effect of illegality or invalidity — Enforcement of illegal transactions and claims
arising — Necessity for pleading illegality — Illegality arising collaterally —
Claim for work done in respect of unauthorized building alterations.

Knowles v Fuller (1947) 48 SR(NSW) 243 (FC)

Effect of illegality or invalidity — Property passed to purchaser — Sale of wheat
contravening statute — Purchaser delivering wheat to Board under statutory
notice — Claim against Board for value of wheat — Wheat Industry Stabilization
Act 1958.

Ison v Australian Wheat Board (1967) 68 SR(NSW) 102 (CA)

Effect of illegality or invalidity — Severance — Consideration partly void —
Severable promises in restraint of trade — Entitled to sue for wages.

McFarlane v Daniell (1938) 38 SR(NSW) 337 (FC)

Effect of illegality or invalidity — Voidable contract — Distinction between void
and voidable.

People’s Prudential Assurance Co Ltd v Australian Federal Life and General
Assurance Co Ltd (1935) 35 SR(NSW) 253 (Long Innes CJ in Eq)

Enforcement of illegal transactions — Recovery of money paid — Unenforceable
contract — Right to bring action on common money count — Statute rendering
money irrecoverable — Money-lenders and Infants Loans Act 1941.

Deposit & Investment Co Ltd v Kaye (1962) 63 SR(NSW) 453 (FC)

Enforcement — Claim in fraud by innocent party — False representation that
builder held permit — Building operation without permit — Claim for
damages — Building Operations and Building Materials Control Act 1945.

Hatcher v White (1953) 53 SR(NSW) 285 (FC)

Enforcement — Failure to comply with statutory obligations — Prohibition against
enforceability — Contracts of loans — Prohibition extending to extra-judicial
remedies allowed by securities — Right to equitable relief — Money-lenders and
Infants Loans Act 1941.

White v Pacific Acceptance Corporation Ltd (1961) 62 SR(NSW) 60
(McLelland CJ in Eq)

Enforcement — Fraudulently inducing making of contract — Proof of making
illegal contract essential to plaintiff’s case.

Nicholls v Stanton (1915) 15 SR(NSW) 337 (FC)

Enforcement — Illegality forming no part of cause of action — Action for fraud
inducing making of contract — Sale of hotel — Statements as to takings —
Fraudulent representations — Representation no illegal trading.

Selman v Minogue (1937) 37 SR(NSW) 280 (FC)

Enforcement — Need to plead illegality — Illegality arising collaterally — Attempt
to evade stamp duty — Exchange of properties — Action on promissory note for
difference in values.

Gozzard v McKell (1931) 32 SR(NSW) 39 (FC)
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CONTRACTS—continued
Illegal and void contracts—continued

Enforcement — Recovery of money paid or property delivered or transferred —
Illegal object not wholly or partly effected — Repudiation by plaintiff —
Equitable relief.

Clegg v Wilson (1932) 32 SR(NSW) 109 (Long Innes J)

Enforcement — Sale of goods — Recovery of quantum valebant.
Newton v Brownett (1940) 41 SR(NSW) 1 (FC)

Enforcement — Where illegality forms no part of cause of action — Action for
fraud inducing making of contract — Sale of hotel — Statement as to takings —
Understatement of portion of profits due to after-hour trading.

Neal v Ayers (1940) 40 SR(NSW) 16 (FC)

Minors

Liability during infancy — Necessaries — Work done to enable infant to go
abroad — Instruction in art of pugilism.

McLaughlin v Darcy (1918) 18 SR(NSW) 585 (FC)

Offer and acceptance

Acceptance — Within what time — Acceptance not unconditional — Failure to
accept within time prescribed.

Spencer’s Pictures Ltd v Spencer Cosens (1918) 18 SR(NSW) 102 (FC)

Agreement contemplating execution of formal document — Agreement for
lease — Payment of deposit — Lease to be prepared by owner’s solicitor —
Later negotiations and correspondence — Original agreement unenforceable.

Zimin v Wentworth Properties Pty Ltd (1958) 59 SR(NSW) 101 (FC)

Agreement contemplating execution of formal document — Where no concluded
contract — Deposit payable “on signing contract for sale”.

Farmer v Honan (1918) 18 SR(NSW) 162 (FC)

Certainty as to price — Sale of business including “stock at valuation” —
Obligation to pay fair price.

Wenning v Robinson (1964) 64 SR(NSW) 157 (CA)

Counter-offer — Refusal of offer — Later attempt to accept original offer —
Agent’s authority — Authority to find purchaser — No authority to enter
contract.

Baker v Taylor (1906) 6 SR(NSW) 500 (Street J)

Domestic social and other agreements — Agreement between relatives —
Agreement to come to Australia — Promise to provide home and leave estate by
will.

Wakeling v Ripley (1951) 51 SR(NSW) 183 (FC)

Implied from conduct of parties — Contract not signed or seen by one party —
Adoption — Evidence of assent — Building contract.

Brown v Brown (1905) 5 SR(NSW) 146 (FC)
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CONTRACTS—continued
Offer and acceptance—continued

Loan of money — Agreement repayable when borrower financially able —
Alternate dates for repayment at lender’s option — No obligation to repay if
lender dies within term of loan — Acceleration of demand for repayment —
Measure of damages.

Head v Kelk (1961) 63 SR(NSW) 340 (FC)

Matters not giving rise to binding contract — Uncertainty — Sale of land —
Purchaser to subdivide land — Vendor to approve subdivision — Price
dependent upon number of lots in subdivision — Illusory promise.

Stocks and Holdings (Constructors) Pty Ltd v Arrowsmith (1964) 64 SR(NSW)
211 (CA)

Offer — Unauthorized offer — Adoption by principal prior to acceptance —
Acceptance of unauthorized offer — Right to sue on contract.

Mooney v Williams (1905) 5 SR(NSW) 304 (FC)

Vagueness and uncertainty — Effect of uncertainty in terms of contract.
Rudd v Commissioner of Stamp Duties (1937) 37 SR(NSW) 366 (FC)

When completed — Contract containing clause to be “varied or confirmed” by
certain date — Effect — Option for renewal collateral matter.

JB Rogers Ltd v Harry Lesnie Ltd (1927) 27 SR(NSW) 427 (FC)

Options

Exercise of option — When exercisable — Uncertainty — Right to purchase “up to
14 days after” zoning gazetted — No right to exercise before gazettal.

De Leuil v Jeremy (1964) 65 SR(NSW) 137 (CA)

Exercise of option — Who may exercise — Acceptance by personal representatives
of offeree.

Hyde v Carter (1922) 23 SR(NSW) 125 (Owen J)

Nature of option — Whether option constituted — Clause in lease containing “first
option” to purchase premises — Construction.

Mackay v Wilson (1947) 47 SR(NSW) 315 (FC)

Termination — Contract to operate sawmill with option to purchase — Notice of
exercise of option — Rescission of contract prior to payment of option —
Payment condition of exercise of option — Mandatory order for delivery of
possession by optionee.

Australian Hardwoods Pty Ltd v Commissioner for Railways (1960) 60 SR(NSW)
648 (FC)

Particular parties

Effect of death of party — Agreement to pay share of profits in consideration of
services — Claim against estate — Notice by executor disputing claim —
Whether repudiation.

Ryan v Shackel (1925) 26 SR(NSW) 17 (FC)

Mentally disabled person — Contract with person of unsound mind — Void or
voidable — Effect of knowledge of party dealing with lunatic — Position of
innocent third party.

McLaughlin v Daily Telegraph Newspaper Co Ltd (1903) 4 SR(NSW) 84 (FC)
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CONTRACTS—continued
Particular parties—continued

Minors — Discharges — Power of infant to give discharge for legacy — Payment
upon marriage — Testator’s intention.

Re Mears; Mears v Mears (1905) 5 SR(NSW) 140 (Simpson CJ in Eq)

Minors — Liability after attaining majority — Acceptance of benefit after attaining
majority — Contract in restraint of trade.

Sellin v Scott (1901) 1 SR(NSW) Eq 64 (Walker J)

Minors — Liability after attaining majority — Acceptance of benefit after attaining
majority — Contract to purchase business.

Aroney v Christianus (1914) 15 SR(NSW) 118 (FC)

Minors — Specific performance — Want of mutuality.
Boyd v Ryan (1947) 48 SR(NSW) 163 (Roper CJ in Eq)

Rights and liabilities of third parties — Benefits conferred on stranger —
Enforcement by stranger.

Goodwin v Goodwin (1916) 16 SR(NSW) 503 (Simpson CJ in Eq)

Rights and liabilities of third parties — Benefits conferred on stranger — Trust —
Right of stranger to sue in equity.

Ryder v Taylor (1935) 36 SR(NSW) 31 (Nicholas J)

Rights and liabilities of third parties — Contract to pay money to third party —
No right to divert payment from third party — Insurance policy — Premiums
paid by deceased — Proceeds payable to widow on death — Proceeds not
“property of deceased” — Stamp Duties Act 1920.

Cathels v Commissioner of Stamp Duties (1959) 62 SR(NSW) 455 (FC)

Vendor and purchaser — Disclosure of material facts — Collateral warranties —
Description read out by auctioneer — Erroneous description — Purchaser
induced to increase bid.

Bulloch v Glasson (1915) 15 SR(NSW) 91 (FC)

Statute of Frauds

Contracts to which applicable — Contracts for sale or disposition of land —
Option to purchase land under Real Property Act 1900 — Conveyancing Act
1919.

Wallis v Moreton (1932) 32 SR(NSW) 659 (FC)

Need for writing — Guarantee — Of debt — Statement of consideration —
Sufficiency of description of debt.

Vetro Glass Pty Ltd v Fitzpatrick (1963) 63 SR(NSW) 697 (FC)

Non-compliance — Claim for quantum meruit — Building contract — Contract
fully executed — Right to claim for debt for work done.

Matthes v Carter (1955) 55 SR(NSW) 357 (FC)

Non-compliance — Executed contracts — Executed contract for surrender of
lease — Landlord resuming possession — Surrender by operation of law —
Claim for consideration for surrender.

Bagnall v White (1906) 6 SR(NSW) 67 (FC)
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CONTRACTS—continued
Statute of Frauds—continued

Non-compliance — Parol agreement not to be performed within one year —
Agreement to pay weekly salary and bonus at end of two years — Action for
services rendered — Quantum meruit — Evidence of parole agreement —
Admissible to prove value of services.

Ward v Griffiths Bros Ltd (1928) 28 SR(NSW) 425 (FC)

Non-compliance — Part performance — Possession — Whether possession under
some previously existing right or new parol agreement — Question of fact.

O’Donnell v O’Donnell (1911) 11 SR(NSW) 340 (Simpson CJ in Eq)

Note or memorandum — Memorandum contained in several documents —
Connexion between documents — Reference in signed document to unsigned
document — Parole evidence to identify second document — Conveyancing Act
1919.

De Leuil v Jeremy (1964) 65 SR(NSW) 137 (CA)

Note or memorandum — Signature — Executors as vendors — Contract signed by
one only — Names of both typed at commencement — Sufficiency of
signature — Conveyancing Act 1919.

Neill v Hewens (1952) 53 SR(NSW) 113 (Roper CJ in Eq)

Note or memorandum — Solicitor’s notes of agreement for lease — Client name
appearing therein — Sufficiency of signature — “Signatures” within statute —
Opposite party unaware of existence of memorandum — Commencement of
lease — Certainty — Conveyancing Act 1919.

Saunders v Pirie and Cripps (1959) 61 SR(NSW) 387 (FC)

Note or memorandum — What amounts to — Memorandum containing terms not
in oral contract — Agreement of purchaser to additional terms — Availability of
specific performance — Absence of concluded agreement.

Smith v Lush (1952) 52 SR(NSW) 207 (McLelland J)

CONVEYANCING

Between contract and conveyance

Conditions precedent and subsequent — Consent of third persons — Consent of
public authority — Minister’s consent — “Dealing” within Crown Lands Acts —
Sale of homestead farm — Crown Lands Consolidation Act 1913.

Egan v Ross (1928) 29 SR(NSW) 382 (Harvey CJ in Eq)

Consents of public authorities — Failure to obtain consent — Effect — Price
understated in written contract — Admissibility of oral evidence — Action for
fraud barred.

Hawke v Edwards (1947) 48 SR(NSW) 21 (FC)

Consents of third persons — Transactions subject to finance — Construction —
Sale subject to mortgage — Mortgagee’s refusal to advance full amount of
mortgage debt.

Coffey v Clifton (1924) 24 SR(NSW) 168 (FC)

Crown lands legislation — Instalments of purchase money — Postponement of
payment — “Instalments to become due” payable by purchaser.

Williams v Rural Bank of New South Wales (1937) 37 SR(NSW) 487 (Long
Innes CJ in Eq)
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CONVEYANCING—continued
Between contract and conveyance—continued

Defect in title — Water Board sewer main running under property — Solicitor
negligent in failing to advise purchasers.

Micos v Diamond (1970) 72 SR(NSW) 392 (CA)

Error or misdescription — Description — Description of property in contract —
As containing certain acreage or thereabouts — Words of estimation.

Nixon v Lofts (1928) 29 SR(NSW) 9 (FC)

Error or misdescription — To what errors applicable — Contract to sell land and
construct house — Breach in respect of house.

Re Halloran (1904) 4 SR(NSW) 630 (Simpson CJ in Eq)

Inability or unwillingness to comply with objections — Objection to easement —
Claim to be released or compensation given — Exercise of power of rescission.

Grace v Mitchell (1926) 26 SR(NSW) 330 (Harvey CJ in Eq)

Inability or unwillingness to comply with objections — Relationship between
compensation clause and rescission clause — Deficiency in area.

Gardiner v Orchard (1909) 10 SR(NSW) 150 (Simpson CJ in Eq)

Inability or unwillingness to comply with objections — Vendors negligent in
statement of dimensions — Right to rescind on objection.

Orchard v Taylor (1909) 10 SR(NSW) 93 (Simpson CJ in Eq)

Maintenance and insurance — Insurance — By party purchasing as trustee —
Passing of risk — Contract subject to conditions — Separate insurance by
vendor — Loss after beneficial interest passed to purchaser — Purchaser with
valid claim against insurer for whole loss.

Davjoyda Estates Pty Ltd v National Insurance Co of New Zealand Ltd (1965) 69
SR(NSW) 381 (CA)

Objections — Inability or unwillingness to comply with objection — Notice by
vendor of intention to rescind — Sufficiency.

Moonking Gee v Tahos (1961) 63 SR(NSW) 935 (FC)

Outgoings — Agreement to apportion outgoings and charges — Service charge paid
by vendor for supply of electricity — Vendor without right to claim indemnity
from purchaser.

Newman v McNicol (1938) 38 SR(NSW) 609 (Long Innes CJ in Eq)

Outgoings — Crown lands legislation — Instalments of purchase money —
Postponement of payment — Interest.

Munro v Taylor (1923) 24 SR(NSW) 14 (Street CJ in Eq)

Outgoings — Taxes to be adjusted — Sale of hotel licence — Compensation fee.
Ryan v Clayton (1920) 20 SR(NSW) 524 (FC)

Purchase money payable on completion — Amount — Sale of hotel —
Agreement to pay certain sum and take over loan — Loan of smaller amount —
Later agreement to pay difference — Action for balance of purchase price —
Account stated — Evidence.

Longobardi v Larkin (1928) 28 SR(NSW) 248 (FC)
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CONVEYANCING—continued
Between contract and conveyance—continued

Purchase money payable on completion — Satisfaction of conditions precedent to
obtaining payment — Instalment of purchase money due on fixed date — Right
of vendor to sue before completion date.

Ruwald v Halling (1927) 27 SR(NSW) 334 (FC)

Purchase money — Satisfaction of conditions precedent to obtaining payment —
Instalment of purchase money due — Right of vendor to sue before
conveyance — Damages.

Mallick v Parish (1916) 16 SR(NSW) 305 (FC)

Rents and profits — From acceptance of title — “Completion of purchase” —
Inconsistencies between printed and written terms.

Sutton v Cary (1916) 16 SR(NSW) 254 (Simpson CJ in Eq)

Requisitions on title — Objection to title — Sale of land bounded by road forty
feet wide — “Street” or “lane” — Building restrictions.

Rich v Miles (1909) 10 SR(NSW) 84 (Simpson CJ in Eq)

Requisitions on title — Objections — Reference to lane in title — Evidence that
not used by public — Evidence not in vendor’s possession — Vendor relying on
contract — Rescission of contract.

Davey v Richardson & Wrench (1907) 7 SR(NSW) 189 (FC)

Breach by purchaser

Forfeiture of instalments paid — Relief against forfeiture — Basis of obligation to
repay — Penalty and relief against forfeiture.

Pitt v Curotta (1931) 31 SR(NSW) 477 (Long Innes J)

Remedies of vendor — Rescission — Under rescission clauses — Exercise of
power to rescind — Effect on right to bring action for damages — Relief against
forfeiture — Need to allege ready and willing to complete — Inquiry as to
damages.

Jeeves (NSW) Ltd v Rogers Bros Ltd (1936) 36 SR(NSW) 430 (Maughan AJ)

Remedies of vendor — Rescission — Where time of essence — Non-payment of
instalment.

Hoad v Swan (1920) 20 SR(NSW) 131 (FC)

Rescission — Loss of right to rescind — Election — Request to remove
objection — Requisition made “without prejudice to right of repudiation”.

Haynes v Hirst (1927) 27 SR(NSW) 480 (Long Innes J)

Breach of contract

Breach by purchaser — Option to purchase — Purchaser maintaining incorrect
interpretation of terms — Vendor accepting and rescinding contract — Suit
incorrectly transferred to common law jurisdiction — Purchaser repudiated
contract.

Satellite Estate Pty Ltd v Jaquet (1968) 71 SR(NSW) 126 (CA)

Breach by vendor — Damages — Defective title — Inability to convey what
vendor’s title covers — Amount of compensation for misdescription settled —
Vendor refusing to complete.

Solomon v Litchfield (1916) 16 SR(NSW) 610 (FC)
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CONVEYANCING—continued
Breach of contract—continued

Breach by vendor — Remedies of purchaser — Innocent misrepresentation —
Neither rescission nor damages available.

Kramer v Duggan (1955) 55 SR(NSW) 385 (FC)

Breach by vendor — Remedies of purchaser — Return of purchase money and
expenses — Recovery of expenses by rescinding party — On basis of
restitution — Expenses of investigating title.

Woodhouse v Thurecht (1924) 24 SR(NSW) 342 (Street CJ in Eq)

Deposit — Recovery from stakeholders, agents and vendors — Paid to agent as
stakeholder — Provision if sale lapsed vendor would refund — Recovery from
vendor.

Minahan v Sahib Dad (1925) 25 SR(NSW) 613 (FC)

Deposit — Recovery of — Paid to agent as stakeholder — Rescission on ground of
vendor’s fraudulent misrepresentation.

Swindle v Knibb (1929) 29 SR(NSW) 325 (Harvey CJ in Eq)

Recovery of deposit — Contract not specifically enforceable against purchaser —
No defect in title — Restrictive covenant — Differing in form from expression in
contract — Not more onerous.

Bennett v Stuart (1927) 27 SR(NSW) 317 (Long Innes J)

Remedies of purchaser — Rescission — Failure to make title — Right of vendor
to compel conveyance by executor — Reasonable time to do so.

Bell v Scott (1921) 21 SR(NSW) 315 (Harvey J)

Remedies of purchaser — Rescission — Failure to make title — Right of vendor
to compel conveyance by executor — Reasonable time to do so.

Bell v Scott (1921) 21 SR(NSW) 706 (FC)

Remedies of purchaser — Rescission — Time — Rescission at once — Refusal of
vendor to comply with requisition.

Re Hordern and Whelan’s Contract (1901) 1 SR(NSW) Eq 165 (Simpson CJ in
Eq)

Rescission — Failure to make title — Condition entitling rescission — That land
sold had certain frontages — Misdescription.

Pritchard v Lingham (1925) 25 SR(NSW) 603 (FC)

Rescission — Non-compliance with objections or conditions — Manifesting
intention to insist on performance of condition as ground for rescission — Supply
of complete abstract.

Shenstone v Hewson (No 2) (1928) 29 SR(NSW) 39 (Harvey CJ in Eq)

Compensation for misdescription

What errors compensable — Defect justifying rescission — Purchaser entitled to
complete and claim compensation.

Beard v Drummoyne Municipal Council (1969) 71 SR(NSW) 250 (CA)

Completion of contract

Time — Time of the essence — Subject matter of contract — Public house.
Aldridge v Miller (1931) 31 SR(NSW) 520 (FC)
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CONVEYANCING—continued
Conditions of sale

Purchaser entitled to rents and profits upon sale — Whether entitled to
possession — Vendor trustee for purchaser — Payment of interest on unpaid
purchase money from date of sale.

Strahorn v Strahorn (1905) 5 SR(NSW) 382 (Simpson CJ in Eq)

Conveyance

Execution — Company party to conveyance — Seal affixed by attorney —
Covenant for production of power of attorney.

See v Australian Agricultural Co (1910) 10 SR(NSW) 690 (FC)

Position of parties after completion

Collateral contract — Position of parties under collateral building contract —
Building in course of erection — Claim for damages.

Gaut v Patterson (1931) 31 SR(NSW) 612 (FC)

Covenants — Further assurance — Voluntary settlement — How far covenant not
to destroy title.

Partridge v Preddey (1903) 4 SR(NSW) 36 (Simpson CJ in Eq)

Purchase money

Payment of — Satisfaction of conditions precedent to payment of — Balance of
purchase money payable on fixed date — No time fixed for completion —
Refusal to pay because title not made out — Waiver of right to rescind by
completion.

Garske v Urquhart (1921) 21 SR(NSW) 483 (Street CJ in Eq)

Rescission

Loss of right to rescind — Defect of title — Election to regard contract as
subsisting.

Walker v Public Trustee (1938) 38 SR(NSW) 662 (Long Innes CJ in Eq)

Time of essence

By notice — Efficacy of notice — Notice by vendor that on failure to complete on
day stated he will enforce by specific performance — Right of purchaser to
rescind on day stated for failure to comply with requisitions.

Lenneberg v McGirr (1919) 19 SR(NSW) 83 (Harvey J)

By notice — Infant purchaser — Vendor unable to rescind.
Pearce v Kelly (1919) 20 SR(NSW) 88 (Owen AJ)

Contract not making time of essence — Purchase by instalments — Default —
Waiver — Act showing contract still subsisting — Statement of purchaser’s
indebtedness.

Solomons v Halloran (1906) 7 SR(NSW) 32 (Street J)

Generally — Subject matter of contract — Sale of farm.
Stockman v Whiteley (1912) 13 SR(NSW) 203 (Simpson CJ in Eq)
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CONVEYANCING—continued
Title

Presumption — Presumption vendor will give freehold title — Parol evidence to
rebut presumption — Agreement to purchase subject to purchaser’s solicitor
checking title — Not a condition precedent to contract — Specific performance.

Radium Hill Co No Liability v Moreland Metal Co (1916) 16 SR(NSW) 631
(Harvey J)

Proof of title by vendor — Mortgage over 20 years old — Sale under power of
sale by mortgagee not in possession — Evidence that mortgagor not in
possession or that debt still in existence.

Long v Thorsen (1921) 21 SR(NSW) 379 (Harvey J)

Proof of title by vendor — Producing abstracting etc in verification —
“Abstracting in verification of the abstract” — Meaning of “abstracting” —
Distinction between “abstract of title” and “abstract of deeds”.

Shenstone v Hewson (1927) 28 SR(NSW) 53 (Harvey CJ in Eq)

Proof of title by vendor — Producing abstracting etc in verification — Position of
vendor as to production — Documents within and not in his possession —
Procuring at purchaser’s expense — Predecessor of vendor undischarged
bankrupt — Vendor declining to produce.

Gibson v Lees (1913) 13 SR(NSW) 519 (Harvey J)

Proof of title by vendor — Proof — Effect of general devise — Proof of testator’s
seisin.

Arthur Rickard & Co Ltd v Sydney Land Bank and Financial Agency Co Ltd
(1905) 5 SR(NSW) 529 (Simpson CJ in Eq)

Proof of title by vendor — When title to be shown — Vendor unable to compel
conveyance — Outstanding interest of official assignee — Lapse of time.

Dowling v Moore (1908) 9 SR(NSW) 31 (Simpson CJ in Eq)

Proof of title by vendor — When title to be shown — Vendor with right to call for
legal estate — Vendor selling to third person subject to contract with
purchaser — Vendor’s right to enforce payment of purchase price.

Fama v White (1906) 6 SR(NSW) 415 (FC)

Vendor’s obligation to make good any defect — Sale subject to existing tenancies
and occupancies — Person in possession claiming adversely to vendor.

Reynolds v Doyle (1919) 19 SR(NSW) 108 (Harvey J)

Vendor’s obligation to make good defect — Agreement to give Torrens title —
Removal of Torrens caveat — Caveat after contract — Costs of removal.

Thomson v Richardson (1928) 29 SR(NSW) 221 (Harvey CJ in Eq)

Vendor’s obligation to make good defect — Obtaining consent of Crown lands
authority — Obligation of vendor — Refusal of consent brought about by act of
purchaser — Breach of contract by purchaser.

Duncan v Mell (1914) 14 SR(NSW) 333 (FC)

What amounts to good title — Contract to sell land and houses erected thereon —
Walls outside boundaries of land — Objection to title — No objection to be
taken to party walls — Sufficiency of easement of support — Right to rescind.

Horning v Pink (1913) 13 SR(NSW) 529 (Harvey J)
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CONVEYANCING—continued
Title—continued

What amounts to good title — Restrictive conditions — Purchaser to accept such
title as vendor has — Land subject to rent charge — Right of purchaser to object.

Cunningham v Sproule (1901) 1 SR(NSW) Eq 117 (Walker J)

What amounts to good title — Restrictive conditions — Sale of Crown lands —
Subject to local laws and regulations — Reservation of gold and minerals.

Lempriere v Barton (1908) 8 SR(NSW) 264 (Simpson CJ in Eq)

What amounts to good title — Root of title — What constitutes — Appointment
reciting power — Will with specific devise — Neither a good root of title —
Conveyancing Act 1919.

Gateway Developments Pty Ltd v Grech (1970) 71 SR(NSW) 161 (Helsham J in
Eq)

What title will be forced on purchaser — Doubtful title — Title based on breach
of trust.

Re City of Sydney Real Estate Co Ltd (1928) 29 SR(NSW) 80 (FC)

Vendor and purchaser summons

Jurisdiction — Order for repayment of money paid involuntarily — Money paid
under unjustifiable threat — Right to recover interest.

Nixon v Furphy (1925) 25 SR(NSW) 151 (Long Innes J)

Vendor’s lien

Sale of land — Sale of mixed realty and personalty — Lien extending to
personalty — Whether applies to sale of chattels transferable by delivery.

Re McCallum; Baird v McCallum (1907) 7 SR(NSW) 523 (Simpson CJ in Eq)

COPYRIGHT AND DESIGN

Cinematographs

Infringement — Order for delivery up of infringing films — Film based
substantially on novel — Severability — Territorial extent of protection.

Finn v Pugliese (1918) 18 SR(NSW) 530 (FC)

Crown copyright

Statutes — Prerogative of Crown — Not curtailed by statute — Copyright Act 1911
(Imp).

Attorney-General (NSW) v Butterworth & Co (Australia) Ltd (1938) 38 SR(NSW)
195 (Long Innes CJ in Eq)

Design

Unregistered industrial designs — Registration under Copyright Act 1912 (Cth) —
Illustrated catalogue — Designs capable of registration under Designs Act
1906 — Designs intended for use as models to be “multiplied” by an industrial
process.

Buzacott & Co Ltd v Dutch (1929) 30 SR(NSW) 22 (Long Innes J)
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COPYRIGHT AND DESIGN—continued
Infringement

Authorization of infringing acts — Musical work — Proprietor of hall letting it for
public performance — Evidence.

Australian Performing Right Association v J Turner & Son (1927) 27 SR(NSW)
344 (Davidson J)

Broadcasts — Music — Public performance — Authorization — Consent.
Mellor v Australian Broadcasting Commission (1940) 40 SR(NSW) 77 (PC)

Gramophone records — Royalties — Production outside Australia — Royalties
paid where produced — Right to payment of royalties within Australia.

Albert v S Hoffnung & Co Ltd (1921) 22 SR(NSW) 75 (Harvey J)

Knowledge of infringement — Knowledge of facts giving rise to reasonable
suspicion — Manual of instruction for use of mechanical toy.

Meccano Ltd v Anthony Hordern & Sons Ltd (1918) 18 SR(NSW) 606 (Harvey J)

Protection of originality — Information in daily newspaper — Copyright in form
of arrangement — Injunction to restrain literal transcription.

John Fairfax & Sons Pty Ltd v Australian Consolidated Press Ltd (1959) 60
SR(NSW) 413 (FC)

Remedies — Injunction — When granted — To restrain grantor of rights from
derogating from his grant — Publication contract for “song” — Words and music
in combination — Publication of music in form of march.

Mason v Albert (1907) 7 SR(NSW) 330 (Simpson CJ in Eq)

International copyright

Protection in Australia — Work published in Canada — Reciprocity — Revision
of law in Canada — Copyright Act 1911 (Imp).

Walt Disney Productions v H John Edwards Publishing Co Pty Ltd (1954) 55
SR(NSW) 162 (McLelland J)

Sound recordings

Infringement — “Selling” gramophone record — “Publishing translation” —
Authorizing acts sole right of owner — Selling without knowledge of
copyright — Refusal to provide undertakings — Inference.

D Davis & Co Ltd v Grafonola Ltd (1924) 24 SR(NSW) 458 (Maughan AJ)

Subject matter

Literary work — Form of contract for sale of land.
Real Estate Institute of NSW v Wood (1923) 23 SR(NSW) 349 (Street CJ in Eq)

Literary work — Selection of horses for races by newspaper.
Smith’s Newspapers Ltd v Labor Daily (1925) 25 SR(NSW) 593 (Harvey CJ in

Eq)

Who entitled — Work of artist contributor — Rights of artist contributor to
newspaper — “Article or other contribution” — Restraint of publication —
Author’s rights.

Sun Newspapers Ltd v Whippie (1928) 28 SR(NSW) 473 (Harvey CJ in Eq)
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CORONERS

Coroner’s court

Jury — Verdict — Whether coroner can direct jury on verdict — Coroner
considering no prima facie case — Jury entitled to find manner and cause of
death but not liability — Coroners Act 1960-1963.

Ex parte Flock; Re Featherstone (1967) 69 SR(NSW) 1 (CA)

Quashing and correcting inquests

Grounds for quashing — Discovery of fresh evidence — Grant of melius
inquirendum.

Ex parte Attorney-General (1915) 15 SR(NSW) 355 (FC)

COSTS

Certificate for costs

Costs on other than inferior court scale — Cases to which statute or rule
applies — “Action founded on tort” — Principal relief sought injunction.

Wallace v Weston (1919) 19 SR(NSW) 25 (FC)

When required — Sum not exceeding thirty pounds — Detinue — Claim for return
of goods or their value.

Miller v Smith (1927) 27 SR(NSW) 491 (FC)

When statute applies — Sum not exceeding prescribed amount — Joint action —
Separate verdicts less than prescribed amount — Aggregate exceeding prescribed
amount — Certificate not required.

Butler v Musgrove (1912) 12 SR(NSW) 65 (FC)

Costs out of fund

Limitation to part of fund — Administration suit — Suit relating only to realty.
Metcalfe v O’Kennedy (No 2) (1904) 4 SR(NSW) 633 (Simpson CJ in Eq)

Limitation to part of fund — Questions concerning portion of specific devise.
Re White; White v White (1910) 10 SR(NSW) 304 (Simpson CJ in Eq)

Litigation caused by testator, executor or beneficiary — Construction of will —
Ambiguous language of testator — Mixed fund.

Muller v Marriott (1921) 22 SR(NSW) 100 (Street CJ in Eq)

Solicitor and client costs — Identification of specific bequest — Costs out of
estate.

Davis v Wangenheim (1907) 7 SR(NSW) 453 (Simpson CJ in Eq)

When costs allowed out of fund — Benefit of the estate — Application of trustee
to retire — Piecemeal retirement — Appointment of new trustees.

Trimble v Kirkland (1913) 13 SR(NSW) 417 (Simpson CJ in Eq)

Departing from general rule

Conduct of parties — Misconduct — Vexatious process — Proceeding by more
expensive method — Application to court rather than registrar.

Re Ewer (1903) 4 SR(NSW) 240 (Walker J)
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COSTS—continued
Departing from general rule—continued

Conduct of parties — Unnecessary parties and appearances — Severance of claim
or defence — Similar applications by number of parties.

Re Fox (1904) 4 SR(NSW) 356 (Simpson CJ in Eq)

Conduct of parties — Unnecessary parties and appearances — Severance of claim
or defence — Similar applications by number of parties.

Re Wilson (1909) 10 SR(NSW) 35 (Simpson CJ in Eq)

Discontinuance or abandonment — Motion for dismissal without costs — Costs of
defendant — Specific performance suit — Defendant pleading inability to make
title — Other grounds of defence — Plaintiff obtaining dismissal without costs.

Williams v Miller (1920) 20 SR(NSW) 270 (Street CJ in Eq)

Inconclusive proceedings — New trial — Misdirection as to damages only — No
order as to costs.

Limon v Bennett (1901) 1 SR(NSW) 387 (FC)

Unsuccessful party — Contingent event destroying basis of motion.
Grose v Bank of New South Wales (1910) 11 SR(NSW) 24 (Simpson CJ in Eq)

General rule

Costs follow event — Co-defendants — Whether unsuccessful defendant to pay
successful defendant’s costs — “Bullock order” — Action against defendants
jointly, severally or in alternative — Law Reform (Miscellaneous Provisions) Act
1946 — Common Law Procedure Act 1899 — Supreme Court Procedure Act
1900.

Spicer v Carmody (1948) 48 SR(NSW) 348 (FC)

Costs follow event — Costs of issues — Discretion of court — “Issues” —
Common Law Procedure Act 1899.

Cullam v Clarke (1927) 28 SR(NSW) 133 (FC)

Costs follow event — Money paid into court or offer of compromise — Amount
recovered less than amount paid in — Defamation proceedings.

Storer v Smith’s Newspapers Ltd (1939) 39 SR(NSW) 77 (FC)

Costs out of fund — Benefit of the estate — Opposing adverse claim for probate
for own purposes.

Re Howell (deceased) (1903) 4 SR(NSW) 252 (Walker J)

Costs out of fund — Limitation to part of fund — Interpretation of trusts affecting
specific legacy.

Perpetual Trustee Co Ltd v Paling (1924) 25 SR(NSW) 56 (Maughan AJ)

Costs out of fund — Limitation to part of fund — Settled shares — Costs of
ascertaining upon what trusts held.

Robertson v Graham (1917) 17 SR(NSW) 676 (Harvey J)

Costs out of fund — When allowed — Benefit of estate — Unsuccessful claimant
in next of kin inquiry — Enabling final distribution.

Sheil v Doneley (1903) 3 SR(NSW) 60 (Simpson CJ in Eq)
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COSTS—continued
Interlocutory proceedings

Costs in cause — Follow event of suit — Supreme Court Procedure Act 1900.
Re Auto Import Co (Australia) Ltd (1925) 25 SR(NSW) 587 (Long Innes J)

Costs reserved — No order as to reserved costs on hearing — Subsequent
application — Where order as to costs made at hearing — Taxing officer’s
discretion as to allowances for witnesses not called — Qualifying fee for
expert — Two counsel proceedings before Master.

McLaughlin v City Bank of Sydney (1916) 16 SR(NSW) 491 (Street J)

Jurisdiction

Costs indemnity only — Not indemnity to nominal but to real party to action.
New Pinnacle Group Silver Mining Co v Luhrig Coal & Ore Dressing Appliances

Co (1902) 2 SR(NSW) 50 (FC)

Scales of costs

Scale applicable — Cross-action — Plaintiff recovering less than claimed —
Defendant having balance in his favour on cross-action — General costs of
action.

Glasson v Barry (1912) 12 SR(NSW) 716 (FC)

Security for costs

Impecuniosity — Bankruptcy — Proceedings really those of official assignee.
Douglas v Danes (1904) 4 SR(NSW) 612 (Walker J)

Plaintiff — Caveator against grant of probate — Plaintiff resident out of
jurisdiction.

In the Will of Brown (1906) 6 SR(NSW) 570 (Street J)

Taxation

Counsel’s fees — Particular items — Refresher and additional allowance — Two
actions by different plaintiffs against same defendant tried together.

Carter v Newcastle Wallsend Coal Co (1909) 9 SR(NSW) 474 (FC)

Counsel’s fees — Senior counsel — Originating summons.
Barnes v Davies (1929) 30 SR(NSW) 5 (Harvey CJ in Eq)

Counsel’s fees — Senior counsel — When allowed — Motor car accident case.
Madden v Hemmings (1960) 60 SR(NSW) 478 (FC)

Counsel’s fees — Two counsel — Assessment of damages in personal injury
claims — Supreme Court.

Cox v Perks (1963) 63 SR(NSW) 659 (FC)

Disbursements — Witnesses — Obtaining evidence for passing off suit — Time for
obtaining — Expert witnesses — Travelling expenses — Review — Relevant
principles.

Schweppes’ Ltd v Archer (1934) 34 SR(NSW) 178 (FC)

Jurisdiction — Review — Failure to lodge within time — Sufficiency of stated
grounds — Senior counsel’s fees.

VM Hart v Rawlinson (1960) 62 SR(NSW) 237 (FC)
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COSTS—continued
Taxation—continued

Principles of — Costs of manager of inebriates estate.
Re Messent (1935) 35 SR(NSW) 341 (Long Innes CJ in Eq)

Principles of — Unnecessary costs — Two actions between same parties —
Plaintiff suing in representative and personal capacities — Consent verdicts with
costs — Costs of both actions allowable.

Nancarrow v Charman (1959) 61 SR(NSW) 211 (FC)

Principles of — Unsuccessful party succeeding on some issues —
Apportionment — Ratio of costs — Principles of apportionment.

Halligan v Lawson (1922) 22 SR(NSW) 501 (FC)

Procedure — Extension of time — Application for review — Power to extend time.
Re Gent One; Ex parte Pratt (1927) 28 SR(NSW) 48 (FC)

Scales of costs — Proceedings by way of case stated — Fees of qualifying
witnesses — Whether proceedings an “action at law”.

Robertson v Commissioner of Stamp Duties (1905) 5 SR(NSW) 622 (FC)

Taxing officers — Powers — To determine whether wife’s costs are necessaries.
Ex parte Fealy (1919) 19 SR(NSW) 359 (FC)

COURTS AND JUDGES

Courts

Courts of record — Control over own practice and procedure — Defendant granted
leave to sign judgment for plaintiff — Plaintiff purporting to sign nolle
prosequi — Common Law Procedure Act 1899.

Aravas v Metropolitan Water Sewerage and Drainage Board (1970) 72 SR(NSW)
596 (CA)

Courts of record — Meaning of “court of record”.
Ex parte Power; Re Devereaux (1956) 57 SR(NSW) 253 (FC)

Jurisdiction — Exercise of jurisdiction where no procedure specified — Statutory
reference of matter to existing court — Application of incidents of ordinary
jurisdiction of court.

Ex parte Suttor; Re Bedsor (1943) 43 SR(NSW) 308 (FC)

Jurisdiction — Federal jurisdiction of State courts — Power to invest State courts
with federal jurisdiction — Recovery of penalty imposed under federal law —
Supervisory jurisdiction — Mandamus.

Ex parte Australian Timber Workers’ Union; Veneer Co Ltd (1936) 37 SR(NSW)
52 (FC)

Jurisdiction — Investing State courts with federal jurisdiction — Right of judge
under State law to refer question to Full Court — State court exercising federal
jurisdiction — Part of usual structure of court.

Horne v Horne (1962) 63 SR(NSW) 121 (FC)
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COURTS AND JUDGES—continued
Courts—continued

Prevention of circuity of actions — Action for breach of statutory duty —
Statutory abolition of defence of contributory negligence — Defendant admitting
breach of statutory duty and claiming indemnity — Statutory Duties
(Contributory Negligence) Act 1945.

Shedlezki v Bronte Bakery Pty Ltd (1967) 69 SR(NSW) 202 (CA)

Rules of court — Validity of rules — Inconsistency with statute — Relevant
principles.

Whitefield Ltd v Starkey (1932) 32 SR(NSW) 651 (FC)

Superior court of record — Characteristics and powers.
Ex parte Goldsbrough Mort & Co Ltd; Re Magrath (1931) 32 SR(NSW) 338 (FC)

Judges

Appointment, salary and removal — Commission under great seal — “Great
seal” — Supreme Court and Circuit Courts Act 1900.

Saffron v Delaney (1953) 53 SR(NSW) 80 (FC)

Control over proceedings — Undue intervention by judge — Examination of
witness Whether ground of appeal from District Court — District Court Act
1912.

Tousek v Bernat (1959) 61 SR(NSW) 203 (FC)

Disqualification for interest or bias — Auctioneer’s licensing meeting — Meeting
to consider grant of licences — Justice an applicant for licence.

Ex parte Lucas (1905) 5 SR(NSW) 113 (FC)

Effect of ceasing to hold office — Continuation before other judges — Court of
three judges — Order made by two after death of third.

Ex parte Matthews (1905) 5 SR(NSW) 131 (FC)

Power to control proceedings — Inherent power to order documents be removed
from file — Defamatory allegations in discontinued proceedings.

A v B (1913) 13 SR(NSW) 441 (Simpson CJ in Eq)

Rules of Court

Validity of rules — Power to make rules as to practice and procedure — What
constitutes practice and procedure — Matters in connection with action.

Christie v Webb (1950) 51 SR(NSW) 8 (FC)

CRIMINAL LAW

Appeal against sentence

Appeal by Crown — Power to bring appeal — Federal offence — Appeal to Court
of Criminal Appeal.

R v Williams (1934) 34 SR(NSW) 143 (FC)

Crown appeal — General principles — Inadequacy of sentence.
R v Geddes (1936) 36 SR(NSW) 554 (FC)
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CRIMINAL LAW—continued
Appeal against sentence—continued

Grounds for interfering — Misinterpretation of jury’s recommendation — Jury
recommending mercy — Increase in sentence.

R v Whittaker (1928) 28 SR(NSW) 411 (CCA)

Grounds for interfering — Relevant principles — Undervaluation of outrageous
nature of offence.

R v King (1925) 25 SR(NSW) 218 (CCA)

Grounds for interfering — Unfettered discretion of court — Reduction in
sentence — Extenuating circumstances.

R v Gosper (1928) 28 SR(NSW) 568 (CCA)

Appeal and new trial

Miscarriage of justice — Conduct of legal practitioners — Reference by Crown
prosecutor to facts not in evidence.

R v Eyles (1916) 17 SR(NSW) 206 (FC)

Miscarriage of justice — Fresh evidence — Availability at trial — Materiality and
cogency — Unreliability of fresh evidence.

R v Stone (1926) 26 SR(NSW) 394 (CCA)

Miscarriage of justice — Fresh evidence — Availability at trial — Question of
insanity of accused.

R v Tucker (1915) 15 SR(NSW) 504 (CCA)

Miscarriage of justice — Fresh evidence — Credibility of proposed new witness.
R v McDermott (No 1) (1947) 47 SR(NSW) 379 (CCA)

Miscarriage of justice — Fresh evidence — Materiality and cogency — When
application refused — Fresh evidence contesting identity of accused.

R v Kelly (1946) 46 SR(NSW) 344 (CCA)

Miscarriage of justice — Fresh evidence — Quality of evidence — Whether likely
miscarriage of justice occurred — New trial.

R v Sichel (1913) 13 SR(NSW) 259 (CCA)

Miscarriage of justice — Improper admission or rejection of evidence —
Admission of evidence as to character — Reputation — No issue of good
character — Conduct of prosecution — Cumulative effect of irregularities.

R v Bathgate (1946) 46 SR(NSW) 281 (CCA)

Miscarriage of justice — Irregularities in relation to exhibits — Withdrawal from
jury of exhibit tendered without objection — Irrelevant evidence — Direction to
disregard.

R v Midwinter (1905) 5 SR(NSW) 558 (FC)

Miscarriage of justice — Irregularities in relation to jury — Partiality — Attempt
to bribe juror — No communication to other jurors — Disclosure to court after
verdict.

R v Woolcott Forbes (1944) 44 SR(NSW) 333 (CCA)

Miscarriage of justice — Judge’s summing up — Reference to document not in
evidence — Prejudicial to accused.

R v Wilson (1914) 14 SR(NSW) 7 (CCA)
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CRIMINAL LAW—continued
Appeal and new trial—continued

Miscarriage of justice — Tests — Whether jury would have returned the same
verdict — Reading of letter not in evidence — Appeal dismissed.

R v Aves (1925) 25 SR(NSW) 360 (CCA)

Misdirection — Judge’s summing up — Whether summing up fairly places case to
jury.

R v Johnson (1917) 17 SR(NSW) 481 (CCA)

Misdirection — Misdirection of law — No substantial miscarriage of justice —
Leave to appeal refused.

R v McManus (1930) 30 SR(NSW) 262 (CCA)

New trial — Grounds for — Fresh evidence — When application refused — Fresh
evidence by fellow accused — Explanation of non-availability.

R v Kadar (1955) 56 SR(NSW) 1 (CCA)

Objection not raised at trial — Misdirection and non-direction — Formal
objection at trial — No argument on merits — Other direction not indicated.

R v Thompson (1945) 45 SR(NSW) 374 (CCA)

Particular grounds — Fresh evidence — When application granted — Confusion
as to locality of offence — Material evidence.

R v Madge (1927) 27 SR(NSW) 112 (CCA)

Practice — After criminal appeal legislation — Powers where mental illness
established — Power to quash sentence and make special order — Discretion —
Criminal Appeal Act 1912.

R v Jenkins (1963) 64 SR(NSW) 20 (CCA)

Practice — After criminal appeal legislation — Powers where mental illness
established — Power to quash sentence and make special order — Discretion —
Criminal Appeal Act 1912.

R v Fleeton (1964) 64 SR(NSW) 72 (CCA)

Practice — Power to allow withdrawal of notice of abandonment of appeal —
Discretion — Prima facie unintended or ill-considered abandonment — Leave to
withdraw refused — Criminal Appeal Rules, rr 23, 27.

R v Stubbs (1970) 71 SR(NSW) 76 (CCA)

Practice — Transcript of proceedings — Right to obtain copy — Copy as recorded.
R v Porter (1953) 53 SR(NSW) 97 (CCA)

Procedure — Extension of time in which to appeal — Time for appeal — Grounds
for granting — Want of means — Delay — Extension of time refused.

R v Sunderland (1927) 28 SR(NSW) 26 (CCA)

Submission of question of law after acquittal — Questions which may be
referred — Time for application — Form of reference — Criminal Appeal Act
1912.

R v S (1953) 53 SR(NSW) 460 (CCA)

Unreasonable verdict — Effect of opinion of trial judge — Crown witnesses of bad
character — Evidence to support verdict — Appeal dismissed.

R v Thomas (1928) 28 SR(NSW) 490 (CCA)
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CRIMINAL LAW—continued
Appeal and new trial—continued

Unreasonable verdict — Effect of opinion of trial judge — Judge reporting verdict
outrageous.

R v Sharah (1932) 32 SR(NSW) 444 (CCA)

Unreasonable verdict — Where evidence circumstantial — Test.
R v Cable (1947) 47 SR(NSW) 183 (CCA)

Arrest and detention

Arrest and detention for questioning and investigation — Person suspected of
crime — Crimes Act 1900.

Bales v Parmeter (1935) 35 SR(NSW) 182 (FC)

Duties of police — Arrest and detention for questioning and investigation — Taking
person arrested before justice without delay and by most direct route — Crimes
Act 1900.

Clarke v Bailey (1933) 33 SR(NSW) 303 (FC)

Powers of — Statutory powers — Application — Crimes Act 1900.
Plowman v Maybury (1913) 13 SR(NSW) 34 (FC)

Bail

Recognizances — Recognizances to appear before justice taken by police officer —
Appearance by counsel or solicitor.

Ex parte Hughes; Re Moulden (1946) 47 SR(NSW) 91 (FC)

Committal proceedings

Supervisory jurisdiction of Supreme Court — Whether functions of magistrate
executive or judicial — Executive acts.

Ex parte Cousens; Re Blacket (1946) 47 SR(NSW) 145 (FC)

Criminal liability

Ancillary liability — Accessory after the fact — Assisting principal offender to
escape — Attempts to assist — Crimes Act 1900.

R v Maloney (1901) 1 SR(NSW) 77 (FC)

Ancillary liability — Accessory before the fact — Necessity for principal
offender — Proof that felony was committed.

R v See Lun and Welsh (1932) 32 SR(NSW) 363 (CCA)

Ancillary liability — Aider and abettor — Acquiescence — Employee failing to
discharge duty — Stealing employer’s property.

Ex parte Parker; Re Brotherson (1956) 57 SR(NSW) 326 (FC)

Ancillary liability — Aider and abettor — Evidence of assent to crime — Person
charged as principal — Sufficiency of evidence to connect accused with actual
performance of crime.

R v Bennett (1935) 36 SR(NSW) 329 (FC)

Ancillary liability — Attempt — Particular offences — Attempt to pervert course
of justice — Use of forged documents to obtain reversal of conviction —
Documents sent to Chief Justice — Solicitor struck off roll after conviction.

R v White (1906) 6 SR(NSW) 398 (FC)



256

INDEX TO SUBJECT MATTER

CRIMINAL LAW—continued
Criminal liability—continued

Ancillary liability — Common purpose — Scope of common purpose — Intent to
do any act necessary to effect common purpose.

R v Kalinowski (1930) 31 SR(NSW) 377 (CCA)

Ancillary liability — Common purpose — Sufficiency of evidence — Conduct
before or after crime.

R v King (1903) 3 SR(NSW) 233 (FC)

Ancillary liability — Conspiracy — Conspiracy to defraud — Proof and
evidence — Sufficiency of evidence — Proof of agreement by inference from
proof of overt acts.

R v Gunn & Howden (1930) 30 SR(NSW) 336 (CCA)

Ancillary liability — Conspiracy — Nature of.
R v Kempley (1944) 44 SR(NSW) 416 (CCA)

Ancillary liability — Conspiracy — Practice and procedure — Conspiracy charge
undesirable where substantive charge available — Particulars of overt acts.

R v Partridge (1930) 30 SR(NSW) 410 (Ferguson J)

Ancillary liability — Conspiracy — Scope of conspiracy — Conspiracy to
defraud — Dishonest means — Particulars of overt acts.

R v Weaver (1931) 31 SR(NSW) 403 (CCA)

Ancillary liability — Incitement — Inciting public officers employed in public
service to neglect duty.

Ex parte Kearney (1917) 17 SR(NSW) 578 (FC)

Ancillary liability — Practice and procedure — Conviction of one of several
quashed on appeal — Effect on verdict as to others.

R v Greenhalgh, Salon & Wilson (1924) 24 SR(NSW) 289 (CCA)

Ancillary liability — Proof and evidence — Sufficiency of evidence — Conduct
before or after crime — Principal in second degree — Common design.

R v Dunn (1930) 30 SR(NSW) 210 (CCA)

Conspiracy — To defraud — Proof and evidence — Admissibility of evidence —
Improper agreement between solicitor and client — Leave to cross-examine
Crown witness — Letters written by another witness read — Failure to establish
accused had seen letters.

R v Tighe (1926) 26 SR(NSW) 94 (CCA)

Defences — Provocation — Relevant principles.
R v Withers (1925) 25 SR(NSW) 382 (CCA)

Insanity — Knowledge and understanding — Knowledge that act is wrong —
Inability to reason with calmness that act wrong — Direction to jury.

R v Matheis (1958) 58 SR(NSW) 321 (CCA)

Intoxication — Proof and evidence — Sufficiency of evidence — Direction to
jury — Murder — Burden of proof.

R v Simpson (1924) 24 SR(NSW) 511 (CCA)

Intoxication — Sufficiency of evidence — Direction to jury — Murder — Burden
of proof.

R v Gordon (1963) 63 SR(NSW) 631 (CCA)
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CRIMINAL LAW—continued
Criminal liability—continued

Mens rea — Statutory offence — Persons upon licensed premises after hours —
Liability of licensee — Whether knowledge necessary — Liquor Act 1905.

Ex parte Lynch (1908) 8 SR(NSW) 636 (FC)

Mental illness — Insanity — Responsibility for act — Murder.
R v Curran (1922) 22 SR(NSW) 405 (CCA)

Provocation — Evidence and procedure — Sufficiency of evidence — Insult
capable of depriving ordinary person of self-control — Alternative verdict of
manslaughter — Crimes Act 1900.

R v Vassiliev (1967) 68 SR(NSW) 74 (CCA)

Provocation — What constitutes — Reducing murder to manslaughter —
Intention — Act done “without intent to take life” — Matters to be proved by the
accused — Balance of probabilities — Crimes Act 1900.

Parker v The Queen (1964) 66 SR(NSW) 10 (PC)

Statutory offences — “Permit” — Drunkenness on licensed premises —
Knowledge unnecessary — No reasonable steps to prevent.

Mitchell v Gascoigne (1906) 6 SR(NSW) 717 (FC)

Statutory offences — Absent from work without reasonable cause — Worker’s
bona fide belief — Belief implied term of contract entitling worker to be absent.

Ex parte Alexander (1911) 11 SR(NSW) 532 (FC)

Statutory offences — Administration of extra-judicial oath — Mens rea
unnecessary.

R v Martin (1904) 4 SR(NSW) 720 (FC)

What are criminal proccedings — Liability of accused person to sentence of
imprisonment — Summary proceedings for recovery of goods.

Ex parte Walsh (1912) 12 SR(NSW) 306 (FC)

What are criminal proceedings — Summary proceedings for recovery of goods —
Prima facie criminal — Civil where operates as recovery of debt order —
Appeal.

Osborne v Vernon (1948) 48 SR(NSW) 257 (CCA)

Degrees of criminality

Conspiracy — Proof and evidence — Conspiring with person unknown — Offence
capable of being carried out by one person — Conviction quashed.

R v Maloney (1915) 15 SR(NSW) 461 (CCA)

Felony and misdemeanour — Felonies — What constitutes — Larceny —
Summary conviction.

Hailey v Commissioner for Railways (1937) 37 SR(NSW) 482 (FC)

Disabilities and disqualifications of convicted persons

Disqualification from civil benefits — Share in estate of murdered intestate.
Re Tucker (1920) 21 SR(NSW) 175 (Harvey J)
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CRIMINAL LAW—continued
Evidence

Admissibility — Similar facts — Proof of intent — False pretences — Whether
capable of amounting to corroboration.

R v Lutherborrow (1912) 12 SR(NSW) 289 (CCA)

Character and previous convictions — Admissibility in cross-examination —
Imputations by accused on character of prosecution witnesses — Leave.

R v Woods (1955) 56 SR(NSW) 142 (CCA)

Character and previous convictions — Admissibility in cross-examination —
Judicial discretion — Inference that police fabricated their evidence.

R v Martin (1959) 60 SR(NSW) 286 (CCA)

Character and previous convictions — Admissibility in reply — Cross-
examination on behalf of accused tending to show good character.

R v Papworth (1921) 21 SR(NSW) 280 (CCA)

Character and previous convictions — Attacks on character of Crown
witnesses — Admissibility of evidence of bad character of accused — Accused
failing to give evidence on oath — Comment by judge — Crimes Act 1900.

R v Franklin (1957) 58 SR(NSW) 18 (CCA)

Character and previous convictions — Good character — Summing up —
Suggestion of previous similar misconduct — Conviction quashed.

R v Murphy (1913) 13 SR(NSW) 646 (CCA)

Character and previous convictions — Imputations by accused on character of
prosecutor or witness — Allegation of fabrication by police — Cross-
examination of accused as to character.

R v Crooks, R v Hudson (1944) 44 SR(NSW) 390 (CCA)

Character and previous convictions — What constitutes — Evidence of
accusations against accused — Inadmissible evidence.

R v Micolucco (1956) 57 SR(NSW) 434 (CCA)

Comment on failure of accused to give evidence — What amounts to comment —
Prosecution referring to fact accused offered no explanation — Accused made no
statement and gave no evidence.

R v Moir (1912) 12 SR(NSW) 111 (CCA)

Complaints — Child of tender years — Evidence not under oath — Admissibility
of evidence of complaint — Use of evidence of complaint.

R v Eade (1923) 24 SR(NSW) 117 (CCA)

Complaints — Incompetence of complainant to give evidence — Burden of proof.
R v Sparkman (1930) 31 SR(NSW) 80 (CCA)

Complaints — Voluntariness and spontaneity — Complaint elicited by questions —
Admissibility — Suggestive questions.

R v Stewart (1920) 21 SR(NSW) 33 (CCA)

Complaints — Voluntary statement — Complaint elicited by questions — First
reasonable opportunity — Admissibility.

R v Heaton (1906) 6 SR(NSW) 694(FC)
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CRIMINAL LAW—continued
Evidence—continued

Confessions and admissions — Conduct — Silence — Effect of caution —
Accused questioned by police after caution — Failure to answer — Guilt not to
be inferred.

R v Bouquet (1961) 62 SR(NSW) 563 (CCA)

Confessions and admissions — Discretion to exclude — Police interrogation —
Propriety of police conduct — Admissibility of answers to questions — Powers
and duties of trial judge.

R v Hokin, Burton and Peisley (1922) 22 SR(NSW) 280 (CCA)

Confessions and admissions — Inducement — Untrue representation —
Knowledge of falsity — Representation to induce confession — Crimes Act
1900.

R v Thompson (1961) 62 SR(NSW) 135 (CCA)

Confessions and admissions — Privilege — Admission in letter from husband to
wife — Letter intercepted before reaching wife.

R v Pierce (1917) 17 SR(NSW) 135 (CCA)

Confessions and admissions — Records of interview — Parts read aloud and orally
adopted admissible — Other parts not admissible.

R v Harris (1970) 71 SR(NSW) 8 (CCA)

Confessions and admissions — Statements made in presence of accused and related
conduct — Denials — Direction to jury.

R v Grills (1910) 10 SR(NSW) 309 (FC)

Confessions and admissions — Statements made in presence of accused and related
conduct — Denials — General denial of guilt — Misdirection.

R v Kissell (1916) 16 SR(NSW) 510 (CCA)

Confessions and admissions — Statements made in presence of accused and related
conduct — Denials — Whether prosecution should make use of such evidence —
Caution to jury.

R v Eyles (1917) 17 SR(NSW) 377 (CCA)

Confessions and admissions — Statements made in presence of accused and related
matters — Denials.

R v Stevens (1904) 4 SR(NSW) 727 (FC)

Confessions and admissions — Statements under compulsion of law — Member of
police force — Report to superior officer — Wire recording — Privilege against
self-crimination.

R v Travers (1957) 58 SR(NSW) 85 (CCA)

Confessions and admissions — Statements — Inducements — Matters constituting
inducement — Reference to accused holding government position.

R v Childs (1923) 24 SR(NSW) 57 (CCA)

Confessions and admissions — Voluntary statements — Inducement —
Application of common law principles — Burden and standard of proof.

R v Martin (1909) 9 SR(NSW) 740 (FC)
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CRIMINAL LAW—continued
Evidence—continued

Confessions and admissions — Voluntary statements — Inducement — Matters
constituting inducement — Promise not to prosecute — Admission under oath as
witness.

R v Grundy (1906) 6 SR(NSW) 310 (FC)

Confessions and admissions — Voluntary statements — Threat or promise — “I
may have to arrest you” — Matter not constituting inducement.

R v Fairleigh (1910) 10 SR(NSW) 723 (FC)

Corroboration — Accomplices — Direction to jury — Failure to warn — Effect on
conviction.

R v Moeller (1913) 13 SR(NSW) 613 (CCA)

Corroboration — Accomplices — Functions of judge and jury — Question for
judge or jury — Jury properly warned — Conviction on uncorroborated evidence
of accomplice — Conviction sustained.

R v Reeve (1917) 17 SR(NSW) 81 (CCA)

Corroboration — Accomplices — Who are accomplices — Forging and uttering
bank notes — Evidence of person receiving money allegedly for purpose of
assisting.

R v Ferguson and King (1916) 17 SR(NSW) 69 (FC)

Corroboration — Direction to jury — Effect of failure to warn — Sexual cases —
Girl of 14.

R v Hargan (1919) 19 SR(NSW) 257 (CCA)

Corroboration — Evidence of accomplice — Failure to give proper warning —
Independent evidence of guilt — No substantial miscarriage of justice.

R v Simpson (1922) 23 SR(NSW) 59 (CCA)

Corroboration — What constitutes corroboration — Material particular implicating
accused — Accomplices.

R v Doughty and Shortal (1916) 16 SR(NSW) 570 (CCA)

Corroboration — What constitutes corroboration — Mutual corroboration —
Accomplices — Direction to jury — Corroborating witness possible accomplice.

R v Malouf (1918) 18 SR(NSW) 142 (CCA)

Corroboration — What constitutes corroboration — Probability of offence
insufficient.

R v Naughton (1920) 20 SR(NSW) 259 (CCA)

Corroboration — What constitutes — Circumstantial evidence — Sexual
offences — Corroborative evidence implicating accused — Evidence showing
accused at place of assault — Crimes Act 1900.

R v Carroll (1906) 6 SR(NSW) 258 (FC)

Depositions — Oral evidence of contents of deposition — Admissibility.
R v Hollis (1905) 5 SR(NSW) 283 (FC)

Depositions — Person dangerously ill — Admissibility — Statement as to prior
threats — Prejudice — Discretion of trial judge — Need for particularity in
taking dying deposition — Crimes Act 1900.

R v Bulmer (1960) 60 SR(NSW) 637 (CCA)
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CRIMINAL LAW—continued
Evidence—continued

Depositions — Persons dangerously ill — Admissibility — Irrelevant statements in
deposition — Crimes Act 1900.

R v Glover (1928) 28 SR(NSW) 482 (CCA)

Depositions — Persons dangerously ill — Proof of conditions precedent to
admissibility — Representation by injured person — Justice making own
observations — Crimes Act 1900.

R v Brotherton (1906) 6 SR(NSW) 274 (FC)

Depositions — Persons unable to attend through death or illness — Admissibility —
Effect of omission of material statement from deposition — Crimes Act 1900.

R v Jackson (1905) 5 SR(NSW) 581 (FC)

Depositions — Persons unable to attend — Dying depositions — Effect of absence
of evidence that deposition was read to deponent before signature — Crimes Act
1900.

R v Branscombe (1921) 21 SR(NSW) 363 (CCA)

Discretion of court to exclude — Police interrogation — Discretion to exclude
confessional statement — Delay between arrest and charge — Questions
comprising cross-examination.

R v McDermott (No 2) (1947) 47 SR(NSW) 407 (CCA)

Dying declarations — Danger and expectation of death — Function of judge —
Standard of proof of collateral matters — Satisfaction of trial judge — Crimes
Act 1900.

R v Donohoe (1962) 63 SR(NSW) 38 (CCA)

Identification evidence — Circumstantial evidence — Similarity of footwear.
R v Williams & Passmore (1930) 30 SR(NSW) 108 (CCA)

Identification evidence — Fingerprints — Expert evidence — Admissibility of
enlarged photographs of portion of impression.

R v Blacker (1910) 10 SR(NSW) 357 (FC)

Identification evidence — Identification from photographs — Desirability of
identification parade.

R v Bouquet (1961) 62 SR(NSW) 563 (CCA)

Identification evidence — Identification from photographs — Use of police
photographs — Stages of police investigation.

R v Fannon & Walsh (1922) 22 SR(NSW) 427 (CCA)

Identification evidence — Testimony as to belief — Admissibility — Weight —
Question for jury — Reasonable doubt.

R v Newell (1927) 27 SR(NSW) 274 (CCA)

Identification evidence — Visual identification — Accused shown alone as
suspect — Corroboration desirable.

R v Denning & Crawley (1957) 58 SR(NSW) 359 (CCA)

Matters relating to proof — Standard of proof — Circumstantial evidence of
guilt — False alibi — Effect of false statement.

R v Hendricks (1918) 18 SR(NSW) 24 (FC)
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CRIMINAL LAW—continued
Evidence—continued

Matters relating to proof — Standard of proof — Circumstantial evidence —
Reasonable hypothesis consistent with innocence — Applicability of rule —
Where conflicting evidence — Poisoning with intent to murder — Admitted
person poisoned — Inference person other than accused guilty.

R v Rothery (1925) 25 SR(NSW) 451 (CCA)

Matters relating to proof — Standard of proof — Circumstantial evidence —
Reasonable hypothesis consistent with innocence — Inconsistent with any
reasonable conclusion but guilt.

R v Turnbull (1920) 20 SR(NSW) 592 (CCA)

Matters relating to proof — Standard of proof — Direction to jury.
R v Roberts (1910) 10 SR(NSW) 612 (FC)

Proof of identity of person — Identification parade — Sufficient identification if
believed — Accused raising alibi — Appeal — Fresh evidence — Witnesses
available at time of trial not called by defence.

R v McCall (1920) 20 SR(NSW) 467 (CCA)

Similar facts — Admissibility — Proof of system — False pretences.
R v Rowe (1909) 9 SR(NSW) 747 (FC)

Similar facts — Admissibility — Sexual offences — Previous acts in relation to
same person — Sodomy.

R v Robinson (1909) 9 SR(NSW) 728 (FC)

Similar facts — Admissibility — To show nature of transaction — Facts
inextricably mixed with history of guilty act — Series of sexual offences with
same victim.

R v Gellin (1913) 13 SR(NSW) 271 (CCA)

Similar facts — Murder — Evidence of later death in similar circumstances —
Evidence tending to show commission of other offence.

R v Fletcher (1953) 53 SR(NSW) 70 (CCA)

Similar facts — Relevance — Rebuttal of possible defence — Later acts in relation
to different person — Murder or manslaughter by shooting.

R v O’Brien (1920) 20 SR(NSW) 486 (CCA)

Similar facts — Relevance — Rebuttal of possible defence — To show mental
attitude of accused — Intent.

R v Chandler (1956) 56 SR(NSW) 335 (CCA)

Similar facts — Sexual offences — Similar acts in relation to different persons on
different occasions — Indecent assault.

R v Hutton (1936) 36 SR(NSW) 534 (FC)

Similar facts — Sexual offences — Similar acts in relation to different persons on
different occasions — Indecent assault.

R v Jeffries (1946) 47 SR(NSW) 284 (CCA)

Unsworn statement — Admissibility of matter referred to in statement —
Reference to document — Document containing hearsay.

R v Howard (1932) 32 SR(NSW) 541 (CCA)
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CRIMINAL LAW—continued
Evidence—continued

Unsworn statement — Comment by judge — Failure of accused to give evidence
on oath — Crimes Act 1900.

R v Denton (1957) 58 SR(NSW) 34 (CCA)

Unsworn statement — Comment by judge — Interruption of summing up with
accused offering to give evidence — Statement by judge thereafter.

R v Fenwick (1953) 54 SR(NSW) 147 (CCA)

Unsworn statement — Comment by judge — Reference to fact statement not on
oath and not subject to cross-examination.

R v Macfarlane (1907) 7 SR(NSW) 149 (FC)

Unsworn statement — Comment by judge — Where statement not on oath —
Direction that accused need not give evidence and that no comment can be
made — Answer to question by jury.

R v Hughes (1921) 21 SR(NSW) 288 (CCA)

Unsworn statement — Comment — By co-accused — Statement that co-accused
failed to give evidence — Miscarriage of justice.

R v Ellis (1925) 25 SR(NSW) 575 (CCA)

Unsworn statement — Comment — By counsel for Crown — Reference to fact
statement not subject to cross-examination.

R v Kemp (1949) 50 SR(NSW) 1 (CCA)

Unsworn statement — Comment — By judge — Where statement not on oath —
Accused not liable to cross-examination — Answer to question by jury —
Miscarriage of justice.

R v Kaslar (1927) 28 SR(NSW) 29 (FC)

Unsworn statement — Comment — Statutory prohibition — What amounts to
comment — Summing-up contrasting sworn evidence to unsworn statement —
Crimes Act 1900.

R v McFadden (1956) 57 SR(NSW) 262 (CCA)

Unsworn statement — Comment — Statutory prohibition — What amounts to
comment — Summing-up referring to fact accused did not give evidence —
Crimes Act 1900.

R v Thomas (1956) 57 SR(NSW) 292 (CCA)

Unsworn statement — Weight — Statement conflicting with evidence — Particular
direction to jury.

R v Mansfield (1916) 16 SR(NSW) 187 (CCA)

Unsworn statements — Examination on — What constitutes — Reminder by judge
as to matter possibly forgotten.

R v Ditton (1927) 27 SR(NSW) 266 (CCA)

Witnesses and accused persons — Cross-examination — Right of cross-
examination — Question relating to privileged communication — Where
privilege not claimed by witness — To whom privilege belongs.

R v Davies (1921) 21 SR(NSW) 311 (CCA)
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CRIMINAL LAW—continued
Evidence—continued

Witnesses and accused persons — Impeachment of credit and admissibility of
evidence as to credit — Explanation of answer in cross-examination.

R v Kelly (1907) 7 SR(NSW) 518 (FC)

Witnesses and accused persons — Impeachment of credit and admissibility of
evidence as to credit — Prior consistent statements — Cross-examination for
purpose of strengthening witness’ evidence — Statement by prosecutor to police
before arrest of accused.

R v King (1916) 16 SR(NSW) 120 (CCA)

Witnesses and accused persons — Persons jointly charged — Evidence
incriminating other accused — Accused competent witness — Right of cross-
examination — Direction to jury.

R v Marriott (1908) 8 SR(NSW) 350 (FC)

Witnesses and accused persons — Spouse of accused person — Offences against
person or liberty of spouse — Common law — Compellable witness.

R v Stocks (1905) 5 SR(NSW) 628 (FC)

Witnesses and accused persons — Unsworn statements and comment on failure to
give sworn statement — Right to make statement — Whether calling or giving
evidence excludes right to make statement — Bona fide mistake.

R v Shortus (1917) 17 SR(NSW) 66 (CCA)

Felony and misdemeanour

Felonies — What constitutes felony — Larceny — Person convicted in summary
manner.

Cavanough v Commissioner for Railways (1935) 35 SR(NSW) 162 (FC)

Inquiry after conviction

Reference to court — Conviction challenged — Disposal of grounds on prior
appeal — Fresh evidence.

R v Gunn (No 2) (1942) 43 SR(NSW) 27 (CCA)

Reference to court — Jurisdiction of court — Appeal previously dismissed.
R v Gunn (No 1) (1942) 43 SR(NSW) 23 (CCA)

Juries

Misconduct — Refusal to discharge duty as juror — Evidence to establish —
Affidavits of other jurors — Attachment for contempt.

R v Brown (1907) 7 SR(NSW) 290 (FC)

Striking and empanelling — Challenges — Peremptory challenge — Maximum
number — Charge of murder.

R v Parsons (1957) 58 SR(NSW) 132 (CCA)

Striking and empanelling — Challenges — Peremptory challenge — Panel
exhausted — Bystander appointed by sheriff — Right of accused to challenge.

R v Corbett (1931) 32 SR(NSW) 93 (CCA)

Striking and empanelling — Inspection of jury panel.
R v Baum (1927) 27 SR(NSW) 401 (CCA)
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CRIMINAL LAW—continued
Juries—continued

Verdicts — Ambiguous verdict — Forging and uttering — Jury recommendation
raising doubts as to guilty intent.

R v Audsley (1926) 26 SR(NSW) 619 (CCA)

Verdicts — Inconsistent verdict — Property offences — Larceny — Finding that
accused guilty of stealing and receiving same goods — Jury brought back to
amend verdict — Conviction set aside.

R v Atkinson and Clutton (1907) 7 SR(NSW) 713 (FC)

Verdicts — When verdict may be given — Summing up dispensed with.
R v Carlairs (1925) 25 SR(NSW) 515 (CCA)

Particular offences

Abduction — Evidence of taking — Inducement or persuasion — Sufficiency.
R v Jenkins (1906) 6 SR(NSW) 38 (FC)

Abduction — Possession — Whether child taken from possession of person entitled
to custody.

R v Charman (1910) 10 SR(NSW) 540 (FC)

Abduction — Statutory offence — Inducement or persuasion — Effect of consent
of person abducted — Girl under 16 — Crimes Act 1900.

R v Livens (1907) 7 SR(NSW) 151 (FC)

Assault — Assault in company — Effect of discharge of one accused.
Ex parte Campbell (1904) 4 SR(NSW) 208 (FC)

Bigamy — Absence and belief in death of first spouse — Belief in death —
Marriage within seven years of disappearance.

R v Siffer (1904) 4 SR(NSW) 320 (FC)

Culpable driving — Defence of no causation — Onus of proof on accused — Civil
standard — Crimes Act 1900.

R v F (1956) 57 SR(NSW) 543 (CCA)

Culpable driving — Defence of no causation — Onus of proof — Standard of
proof — Death not attributable to speed or manner of driving — Crimes Act
1900.

R v Windle (1957) 58 SR(NSW) 110 (CCA)

Culpable driving — Person killed riding in offending vehicle — Whether deceased
“in, on or near” other object — Crimes Act 1900.

R v Harlor (1956) 56 SR(NSW) 382 (CCA)

Culpable driving — Practice and procedure — Function of jury.
R v Lillicrap (1956) 56 SR(NSW) 296 (CCA)

Extortion and like offences — Demanding “with menaces” — Conduct amounting
to menaces — Test to be applied — Direction to jury.

R v Rasmussen (1928) 28 SR(NSW) 349 (FC)

False pretences — Causation — Inducing parting with property — Allegation of
several false pretences — Proof of false pretence charged — Direction to jury on
intent to defraud.

R v Gibson (1929) 30 SR(NSW) 282 (CCA)
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CRIMINAL LAW—continued
Particular offences—continued

False pretences — Obtaining money by false representations — Representation of
existing fact — Representation of law — Right as to lease — Lease previously
given to another person — Crimes Act 1900.

R v Brien (1903) 3 SR(NSW) 410 (FC)

False pretences — Proof and evidence — Admissibility — Sale of business with
specified takings — Evidence as to later takings.

R v Lock (1926) 26 SR(NSW) 272 (CCA)

False pretences — Proof and evidence — Causation — Split bank note not legal
tender — Sufficiency of evidence.

R v Wilson (1916) 16 SR(NSW) 295 (CCA)

False pretences — Proof and evidence — Representation by conduct — Delivery of
cheque — Post-dated cheque — Valueless cheque — Admissibility of evidence
to prove cheque dishonoured.

R v Hattam (1913) 13 SR(NSW) 410 (CCA)

Following — Following person from place to place — To obtain information —
Whether wrongful or without legal authority — Crimes Act 1900.

Ex parte Farrell; Re Fongold (1936) 36 SR(NSW) 386 (FC)

Forgery — Proof and evidence — Possession of forged bank — Proof of lawful
excuse — Effect of unsworn statement by accused.

R v Riley (1940) 40 SR(NSW) 111 (FC)

Forgery — Signing fictitious name — Intent to defraud — Evidence of similar
offences.

R v Manning (1933) 33 SR(NSW) 285 (CCA)

Fraudulent misappropriation — Fraudulent omission to account — Defence of
absolute gift set up — Construction of deed permitting power to “administer and
use” money.

R v Hood (1915) 15 SR(NSW) 362 (CCA)

Fraudulent misappropriation — Intent to defraud — Claim of right.
R v Cooper (1914) 14 SR(NSW) 426 (CCA)

Fraudulent misappropriation — Receipt of money by solicitor — Receipt direct
from client of money to be invested — “Under any authority” — Crimes Act
1900.

R v McDonald (1929) 30 SR(NSW) 73 (FC)

Grievous bodily harm — By unlawful act — Driving whilst intoxicated —
Sentence — Imprisonment — Need for deterrence — Sentence not excessive —
Crimes Act 1900.

R v Jakins (1938) 38 SR(NSW) 298 (FC)

Indecent assault — Indecent assault on female under 16 — Consent — Whether
necessary to show compulsion — Crimes Act 1900.

R v Valence (1958) 59 SR(NSW) 138 (CCA)

Larceny by a bailee — Bailment of property — Change of property bailed —
Knowledge of bailment — Fraudulent misappropriation.

R v Wall (1932) 32 SR(NSW) 171 (CCA)
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CRIMINAL LAW—continued
Particular offences—continued

Larceny by a bailee — Bailment — Authority to collect rents — Agreement to pay
various accounts — Balance to be paid to principal — Fraudulent conversion —
Crimes Act 1900.

R v Slattery (1905) 5 SR(NSW) 294 (FC)

Larceny by a trick — Money received for bribery of third person — No evidence
of retention by accused.

R v Papworth (1944) 44 SR(NSW) 394 (CCA)

Larceny by bailee — Bailment — Contract to account for money received —
Effect of agent’s right to deduct commission — Crimes Act 1900.

R v Pritchard (1901) 1 SR(NSW) 364 (FC)

Larceny — Distinguished from false pretences — Fraudulent misappropriation —
Deposit paid to fraudulent solicitor as stakeholder — Crimes Act 1900.

R v Ward (1938) 38 SR(NSW) 308 (FC)

Larceny — Larceny by finding — Belief owner can be found — Straying
animals — Taking charge to find true owner — Later appropriation.

R v King (1908) 8 SR(NSW) 562 (FC)

Larceny — Larceny by finding — Belief owner can be found — Straying
animals — Yarding stray sheep when mustering — Later branding.

R v Venables (1908) 8 SR(NSW) 612 (FC)

Larceny — Mens rea — Temporal occurrence — Act of trespass — Subsequent
dishonest misappropriation — Sheep joining flock on highway — Sheep-
stealing — Crimes Act 1900.

R v Buttle (1959) 60 SR(NSW) 320 (CCA)

Larceny — Ownership — Indictment — Goods in possession of person having
special property therein — Vendor entitled to lien — Larceny of goods from
vendor.

R v Cameron (1924) 24 SR(NSW) 302 (CCA)

Manslaughter by neglect — Distinguished from civil negligence — Direction to
jury.

R v Gunter (1921) 21 SR(NSW) 282 (CCA)

Manslaughter — Criminal negligence — Degrees of negligence.
R v White (1951) 51 SR(NSW) 188 (CCA)

Manslaughter — Criminal negligence — Distinguished from civil negligence —
Death through driving motor vehicles.

R v Wood (1957) 57 SR(NSW) 638 (CCA)

Misappropriation — Fraudulent omission to account — Conveyancer — Receipt of
money by solicitor — Absence of written direction — Crimes Act 1900.

R v Heavener (1932) 33 SR(NSW) 101 (FC)

Murder — Alternative verdict of manslaughter — Drunkenness — Failure to direct
jury as to alternative verdict — Substituted verdict on appeal.

R v Burke (1918) 18 SR(NSW) 336 (CCA)
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CRIMINAL LAW—continued
Particular offences—continued

Murder — Alternative verdict of manslaughter — Power of jury to return
alternative verdict — Where evidence points to murder or nothing — Directions
to jury.

R v Brown (1913) 13 SR(NSW) 433 (CCA)

Murder — Alternative verdict — Where evidence to support verdict of
manslaughter — Elements reducing murder to manslaughter — Intention —
Reasonable doubt.

R v Mullins (1960) 61 SR(NSW) 234 (CCA)

Murder — Direction to jury — Evidence points to murder or nothing — Liability
of accomplice on charge of murder.

R v Surridge; R v Surridge; R v Harris (1942) 42 SR(NSW) 278 (CCA)

Murder — Direction to jury — Manslaughter raised by defence — Crimes Act
1900.

R v Coghill (1968) 70 SR(NSW) 153 (CCA)

Murder — Intent — Uncontrollable impulse — Proof of mens rea.
R v Parker (1961) 62 SR(NSW) 726 (CCA)

Murder — Malice — Rape resulting in victim’s death — Proven malicious
intent — Crimes Act 1900.

R v Mraz (1955) 55 SR(NSW) 479 (FC)

Murder — Proof and evidence — Motive — Weight to be attached to evidence of
motive.

R v Shaw (1917) 17 SR(NSW) 383 (CCA)

Murder — Reckless murder — Intoxication — Onus of proof.
R v Stones (1955) 56 SR(NSW) 25 (CCA)

Obscene and indecent publications — Exceptions — Bona fide medical treatise —
Real object advertisement of author.

Ex parte Rummans (1901) 1 SR(NSW) 63 (FC)

Offences against decency and morality — Indecent publication — Pamphlet
detailing contraceptives for sale — Delivery — What constitutes.

Potter v Smith (1902) 2 SR(NSW) 220 (FC)

Offences against decency and morality — Obscene and indecent publications —
“Obscene” publication — Book containing matter essentially obscene — Attempt
to raise ridiculous controversy.

Ex parte Chidley (1914) 14 SR(NSW) 97 (FC)

Offences against decency and morality — Obscene and indecent — Obscene
photographs — Sufficiency of evidence of nature and description — Need to
produce photographs.

Ex parte Zaman Shah (1911) 11 SR(NSW) 343 (FC)

Offences against peace and public order — Insulting abusive unseemly or
threatening language and behaviour — Insulting words — Presence of person
insulted.

Lendrum v Campbell (1932) 32 SR(NSW) 499 (FC)
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CRIMINAL LAW—continued
Particular offences—continued

Offences against peace and public order — Insulting language — Intent to
provoke breach of peace — Evidence of intent.

Ex parte Maddox (1903) 3 SR(NSW) 648 (FC)

Offences against peace and public order — Insulting language — What
constitutes — Presence of person insulted.

Ex parte Breen (1918) 18 SR(NSW) 1 (FC)

Offences against peace and public order — Insulting words — What
constitutes — Presence of person insulted — Friend only present — Offence to
friend — Vagrancy Act 1902.

Wragge v Pritchard (1930) 30 SR(NSW) 279 (FC)

Offences against peace and public order — Insulting, abusive etc language or
behaviour — Intent to provoke breach of peace — Actually causing breach of
peace — Vagrancy Act 1902.

Vidler v Newport (1905) 5 SR(NSW) 686 (FC)

Offences against peace and public order — Unlawful assembly — Intimidation —
Compulsion exercised on specified person to perform particular act — Crimes
Act 1900.

Ex parte Aubin; Re Munday (1930) 30 SR(NSW) 169 (FC)

Offences against peace and public order — Unlawful assembly — Knowingly
join as members — “Join” — Crimes Act 1900.

R v O’Sullivan (1948) 48 SR(NSW) 400 (CCA)

Offences against property — Doctrine of recent possession — Reasonable
explanation — False account of possession — Identification of stolen property —
Evidence of similarity — Bags of maize.

R v Beattie (1908) 8 SR(NSW) 354 (FC)

Offences against the person — Acts with intent to procure abortion — Supplying
drugs with intent — Drugs not suitable for purpose — Whether offence
complete — Crimes Act 1900.

R v Duffy (1901) 1 SR(NSW) 20 (FC)

Offences against the person — Suffering girl under 18 to be in house of ill
fame — Knowledge of girl’s age — Mens rea.

R v JA Turnbull (1943) 44 SR(NSW) 108 (FC)

Offences relating to administration of justice — Perjury and like offences —
False statement — Falsity — Affidavit verifying pleas — Guilty knowledge.

R v Dent (1912) 12 SR(NSW) 544 (CCA)

Offences relating to administration of justice — Wrongful acts relating to dead
body — Burying person who died violent death — Method of concealment —
Obstructing discovery — Prejudicing coroner’s inquest — Sentence.

R v Davis (1942) 42 SR(NSW) 263 (CCA)

Perjury — Leave to prosecute — False statement in affidavit — Leave of court
before which matter pending.

Ex parte Deane (1918) 18 SR(NSW) 197 (FC)
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CRIMINAL LAW—continued
Particular offences—continued

Possession of housebreaking implements — “Found” — Need for physical
possession at time when found — Crimes Act 1900.

R v Yates (1963) 63 SR(NSW) 477 (CCA)

Procuration — Procuring carnal connexion — Female under 21 — What
constitutes procuring.

R v Castiglione (1962) 63 SR(NSW) 393 (CCA)

Property offences — Claim of right — Test to be applied — Honest belief or
reasonable grounds for believing.

R v Nundah (1916) 16 SR(NSW) 482 (CCA)

Property offences — Doctrine of recent possession — Possession — Presumption
not raised.

R v Petrie (1917) 17 SR(NSW) 273 (CCA)

Property offences — False pretences — Proof and evidence — Sufficiency of
evidence — Representation as to exact weight of diamond sold and promise to
refund money otherwise.

R v Patmoy (1944) 45 SR(NSW) 127 (CCA)

Property offences — General deficiency — Books kept by accused and others.
R v Reah (1916) 16 SR(NSW) 116 (CCA)

Property offences — Larceny or stealing — Mens rea — Temporal concurrence —
Act of trespass — Later appropriation.

R v O’Brien (1921) 21 SR(NSW) 136 (CCA)

Property offences — Larceny or stealing — Property subject of charge —
“Vehicle” — Motor omnibus a “vehicle” — Crimes Act 1900.

R v McN (1963) 63 SR(NSW) 186 (CCA)

Property offences — Larceny or stealing — Property subject of charge — At
common law — Opium — Where statutory penalty for possession without
certificate.

R v Waterhouse (1911) 11 SR(NSW) 217 (FC)

Property offences — Larceny or stealing — Property subject of charge — Statutory
provisions — Valuable security — Deed relating to Real Property application —
Crimes Act 1900.

R v White (1904) 4 SR(NSW) 379 (FC)

Property offences — Possession of stolen property — Offences relating to skins or
carcases of animals — Evidence — Possession.

Ex parte New (1915) 15 SR(NSW) 483 (FC)

Property offences — Promise to perform unlawful act — Ex turpi causa non oritur
actio — Maxim not applying in criminal trial — Crimes Act 1900.

R v B (1953) 53 SR(NSW) 497 (CCA)

Property offences — Proof of identity and ownership of goods — Identity —
Evidence of similarity — Direction to jury.

R v Casey (1926) 26 SR(NSW) 189 (CCA)
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CRIMINAL LAW—continued
Particular offences—continued

Property offences — Proof of identity and ownership of goods — Ownership —
Ear-marks or brands.

R v Hall (1903) 3 SR(NSW) 307 (FC)

Property offences — Proof of identity and ownership of goods — Ownership —
Goods shipped on consignment — Special property of shipping company —
Sufficiency that goods shipped on board — Possibility of amendment to allege
ownership in person unknown — No miscarriage of justice.

R v Malcolm Thompson (1947) 47 SR(NSW) 466 (CCA)

Property offences — Property stolen or reasonably suspected of being stolen —
Having or conveying — Conveying — Whether must be in street — Police
Offences Act 1901.

Ex parte Lisson (1902) 2 SR(NSW) 373 (FC)

Property offences — Property stolen or suspected of being stolen — Offences
relating to skins or carcasses of animals — Possession of skins of cattle
suspected to be stolen — Information and summons not disclosing offence —
Crimes Act 1900.

Ex parte Bulkeley (1903) 3 SR(NSW) 1 (FC)

Property offences — Property stolen or suspected of being stolen — Offences
relating to skins or carcasses of animals — Possession of skins of cattle
suspected to be stolen — Sufficiency of evidence as to possession — Reasonable
cause to suspect carcases were stolen — Crimes Act 1900.

Ex parte Kent (1903) 3 SR(NSW) 310 (FC)

Property offences — Receiving and possession of goods reasonably suspected of
being stolen — Suspected or reasonably suspected — “Reasonable belief” —
“Suspicion” — Account to satisfaction of justice — Police Offences Act 1901.

R v Grace (1930) 30 SR(NSW) 158 (CCA)

Property offences — Receiving stolen property — Doctrine of recent possession —
Possession — Possession of goods in one State stolen in another — Reasonable
explanation — Proper directions to jury.

R v Petrie (1946) 47 SR(NSW) 20 (CCA)

Property offences — Receiving stolen property — Mens rea — Admissibility of
evidence of similar offences — Crimes Act 1900.

R v Jones (1905) 5 SR(NSW) 683 (FC)

Property offences — Receiving stolen property — Proof goods were stolen —
Sufficiency of evidence — Admissions of accused.

R v Dawson (1907) 7 SR(NSW) 723 (FC)

Prostitution offences — Living on earnings of prostitution — Habitual receipt of
money — Vagrancy Act 1902.

R v Shaluga (1957) 58 SR(NSW) 151 (CCA)

Receiving and possession of stolen property — “Unlawfully obtained” —
Possession of portion of proceeds of sale of stolen goods.

Aldridge v Marks (1943) 44 SR(NSW) 69 (FC)
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CRIMINAL LAW—continued
Particular offences—continued

Receiving and possession of stolen property — Possession — “Knowingly”
having within premises — Need for knowledge goods in premises.

Ex parte Farley (1922) 22 SR(NSW) 481 (CCA)

Receiving and possession of stolen property — Property subject of charge —
Growing ferns — Ferns removed from park.

R v Young (1947) 48 SR(NSW) 46 (CCA)

Receiving and possession of stolen property — Suspected or reasonably suspected
to be stolen — Time of suspicion — Evidence of grounds of suspicion after
finding of goods.

Ex parte Patmoy; Re Jack (1944) 44 SR(NSW) 351 (FC)

Receiving stolen property — Account of possession or custody — False account as
to possession.

R v Trainer (1906) 6 SR(NSW) 407 (FC)

Receiving stolen property — Doctrine of recent possession — Reasonable
explanation — Direction to jury — Where explanation given — Burden of
proof — Original explanation false.

R v Caplin (1933) 33 SR(NSW) 514 (CCA)

Receiving stolen property — Mens rea — Proof and evidence — Prior charges of
receiving — Acquittal on prior charges.

R v Miles (1943) 44 SR(NSW) 198 (FC)

Receiving stolen property — Proof that goods were stolen within jurisdiction.
R v Macalister & Jackson (1918) 18 SR(NSW) 157 (CCA)

Sexual offences — Carnal knowledge of imbecile — Evidence — Knowledge of
imbecility — Inspection of appearance by jury — Probative value —
“Imbecile” — Crimes Act 1900.

R v Colgan (1958) 59 SR(NSW) 96 (CCA)

Sexual offences — Carnal knowledge — Carnal knowledge of step-daughter —
Meaning of “step-daughter” — Illegitimate daughter of accused’s wife.

R v Dawson (1927) 27 SR(NSW) 78 (FC)

Sexual offences — Carnal knowledge — Prosecutor “common prostitute”.
R v Skinner (1913) 13 SR(NSW) 280 (CCA)

Sexual offences — Indecent assault — Whether independent act of indecency
necessary — Evidence of good character — Direction to jury — Crimes Act
1900.

R v Sorlie (1925) 25 SR(NSW) 532 (CCA)

Sexual offences — Indecent exposure — Exposure in private place in presence of
witnesses — Exposure before wife and children.

R v Black (1921) 21 SR(NSW) 748 (CCA)

Sexual offences — Rape — Absence of consent — Proof and evidence — Burden
of proof — Consent.

R v Lynch (1930) 30 SR(NSW) 420 (CCA)
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CRIMINAL LAW—continued
Particular offences—continued

Sexual offences — Rape — Mens rea and honest and reasonable mistake —
Evidence to justify leaving issue to jury — Onus on prosecution to negative
belief.

R v Sperotto (1970) 71 SR(NSW) 334 (CCA)

Vagrancy, prostitution and kindred offences — Soliciting for immoral purpose —
Nature of offence — Touting for purposes of prostitution — Vagrancy Act 1902.

Ex parte Langley; Re Humphris (1953) 53 SR(NSW) 324 (FC)

Vagrancy, prostitution and kindred offences — Suspected persons — Frequenting
street with intent to commit felony — Relevant time for suspicion.

Ex parte Kingsley (1906) 6 SR(NSW) 380 (FC)

Vagrancy, prostitution and kindred offences — Vagrancy — Suspected person —
Reputed thief — Must be in fact and known to be — Vagrancy Act 1902.

Ex parte King; Re Blackley (1938) 38 SR(NSW) 483 (FC)

Watching and besetting wrongfully — Conduct amounting to nuisance at common
law — Crimes Act 1900.

Re Van Der Lubbe (1949) 49 SR(NSW) 309 (CCA)

Pleas

Autrefois acquit or autrefois convict — Omission to fence part of machinery
safely — Previous charge in relation to another part of machinery — Separate
offences for which occupier liable.

Armitage v Ashbury (1914) 14 SR(NSW) 42 (FC)

Practice and procedure

Compensation orders — First offender — Suspended sentence — Whether court
may require recognizance — Order for security.

Ex parte Cassell (1909) 9 SR(NSW) 481 (FC)

Hearing in open court — Whether open court essential — Public excluded.
R v Hamilton (1930) 30 SR(NSW) 277 (CCA)

Information, indictment or presentment — Amendment — Absence of
prejudice — Allegation as to ownership of property — Crimes Act 1900.

R v Jackson (1904) 4 SR(NSW) 732 (FC)

Information, indictment or presentment — Amendment — Immateriality and
absence of prejudice — Addition of count charging different offence —
Miscarriage of justice.

R v Thompson & Gamble (1925) 25 SR(NSW) 250 (CCA)

Information, indictment or presentment — Amendment — Immateriality or
absence of prejudice — Charge of conspiracy — Adding further person
conspired with.

R v Hill (1909) 9 SR(NSW) 563 (FC)

Information, indictment or presentment — Amendment — Time for
amendment — After conviction — Appeal court’s power to amend.

R v Burns (1920) 20 SR(NSW) 351 (CCA)
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CRIMINAL LAW—continued
Practice and procedure—continued

Information, indictment or presentment — Form of — Averment — Culpable
driving — Crimes Act 1900.

Attorney-General v Bindoff (1953) 53 SR(NSW) 489 (CCA)

Information, indictment or presentment — Joinder — Counts — Murder and
accessory after fact — Election — Discretion of trial judge.

R v Williams (1932) 32 SR(NSW) 504 (CCA)

Information, indictment or presentment — Prosecution in Supreme Court —
Application for leave — Application for purpose of securing an apology.

Re Abbott (1915) 15 SR(NSW) 459 (FC)

Information, indictment or presentment — Rape — Joinder of counts — Joinder
of defendants.

R v Sperotto (1970) 71 SR(NSW) 334 (CCA)

Joinder — Joint or separate trial — Common purpose alleged — Discretion to grant
separate trial — Evidence — Letter in premises of one accused connecting with
others charged — Admissibility.

R v Rountree (1958) 59 SR(NSW) 144 (CCA)

Juries — Discharge of — Necessity — Illness of Crown witness — No bar to
further proceedings.

R v Grand and Jones (1903) 3 SR(NSW) 216 (FC)

Nolle prosequi — Authority to enter.
R v Beveridge (1909) 9 SR(NSW) 676 (FC)

Pleas — Autrefois acquit or autrefois convict — Whether sufficient bar — Being
found in gaming house — Subsequent charge of assisting keeper of gaming
house.

Ex parte Spencer (1905) 5 SR(NSW) 150 (FC)

Pleas — Autrefois acquit or autrefois convict — Whether sufficient bar — Test —
Autrefois acquit.

Ex parte Meers (1913) 13 SR(NSW) 403 (FC)

Pleas — Autrefois acquit or autrefois convict — Whether valid plea — Where
charge dismissed — Where no evidence offered.

Mitchell v Berry (1922) 22 SR(NSW) 363 (CCA)

Pleas — Autrefois acquit or autrefois convict — Whether valid plea — Where nolle
prosequi entered and information withdrawn — Effect as regards further
proceedings on same charge.

Anderson v Ah Nam (1904) 4 SR(NSW) 492 (FC)

Pleas — Autrefois acquit — Charge of committing misdemeanour — Prior charge
of aiding and abetting commission of same misdemeanour.

R v Crossley (1948) 48 SR(NSW) 494 (CCA)

Pleas — Plea of issue estoppel — Plea of autrefois acquit — Charge of murder
alleging death caused by rape — Conviction of manslaughter set aside on
appeal — Later charge of rape on same facts.

R v Mraz (1956) 56 SR(NSW) 431 (CCA)
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CRIMINAL LAW—continued
Practice and procedure—continued

Pleas — autrefois acquit or autrefois convict — Manslaughter — Prior indictment
for murder — Acquittal of murder — Jury discharged on manslaughter —
Subsequent indictment.

R v Quinn (1952) 53 SR(NSW) 21 (CCA)

Sentence — Preventive detention — Power to order — Order without statutory
authority — Hardened offender — Stealing by drug addict.

R v Langley (1970) 70 SR(NSW) 402 (CCA)

Verdicts — Alternative verdicts — Larceny and receiving — Special verdict where
jury unable to determine which offence committed.

R v Cassidy (1919) 19 SR(NSW) 48 (CCA)

Verdicts — General verdicts — Several counts — Larceny and receiving —
Whether same goods in each count.

R v Mitchell (1904) 4 SR(NSW) 317 (FC)

Verdicts — General verdicts — Several counts — Larceny and receiving —
Whether same goods in each count.

R v Pratt (1904) 4 SR(NSW) 573 (FC)

Verdicts — Inconsistent, meaningless and ambiguous — Property offences —
Breaking and entering with intent to steal — Finding accused too drunk to know
what he was doing — Conviction quashed.

R v O’Connell (1913) 13 SR(NSW) 374 (CCA)

Warrants — Distinction between general and special warrants.
MacDonald v Beare (1904) 4 SR(NSW) 221 (FC)

Warrants — Validity — Issue of warrants on Sunday — Breach of peace.
Ex parte Moy Shing (1904) 4 SR(NSW) 480 (FC)

Warrants — Warrants for arrest and detention — Execution — Re-arrest of
prisoner when order quashing conviction reversed.

Ex parte Jackson (1906) 6 SR(NSW) 513 (FC)

Property offences

Possession of goods reasonably suspected of being stolen or otherwise
unlawfully obtained — Suspicion based on evidence accused stole goods —
Prior acquittal for larceny of those goods — Issue estoppel — Police Offences
Act 1901.

R v Clift (1952) 52 SR(NSW) 213 (CCA)

Unlawfully using cattle — Evidence of using — Cattle used to drive own cattle.
R v Lilliecrap (1905) 5 SR(NSW) 425 (FC)

Sentence

Concurrent and additional sentences — Power to impose — Offender serving
sentence for federal offence — Power to impose consecutive sentence — Power
to defer commencement — Crimes Act 1900 — Parole of Prisoners Act 1966.

R v Longford (1970) 71 SR(NSW) 288 (CCA)

Deferred sentence — Sentence passed by different judge.
R v McPherson (1916) 16 SR(NSW) 311 (CCA)
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CRIMINAL LAW—continued
Sentence—continued

Factors to be taken into account — Other convictions — Previous record
unknown — Mere suspicion as to previous bad character — Maximum sentence
imposed — Leaving Executive to curtail period served — Coinage offences.

R v Selling (1913) 13 SR(NSW) 628 (CCA)

First offenders — Suspension of sentence — Offences committed without
premeditation — War record of returned soldier.

R v Goldrick (1924) 24 SR(NSW) 396 (CCA)

Habitual criminals — Evidence to found pronouncement — Proof of prior
convictions — Admissions by accused — Convictions in other States — proper
sentence when pronouncement made — Appeal — Habitual Criminals Act 1957.

R v Roberts (1959) 61 SR(NSW) 681 (CCA)

Habitual criminals — Previous convictions — Interval between convictions —
Proof of convictions — Admissions by counsel.

R v Arthur (1913) 13 SR(NSW) 267 (CCA)

Habitual criminals — Previous convictions — Summary convictions — Offences
within schedule to Act — Habitual Criminals Act 1905.

R v Johnstone (1945) 45 SR(NSW) 367 (CCA)

Habitual criminals — Prior convictions — Interval between convictions — Series
of offences culminating in one conviction.

R v Hamilton (1913) 13 SR(NSW) 651 (CCA)

Habitual criminals — Prior convictions — Proof and evidence — Admissions after
conviction — Crimes Act 1900.

R v Saunders (1926) 26 SR(NSW) 342 (CCA)

Illegality — Sentence contrary to statute — Amendment of error — Sentence of
imprisonment for manslaughter — Crimes Act 1900.

R v Jackson (1906) 6 SR(NSW) 283 (FC)

Victim’s compensation

Sequestration of property of offender — Claim for damages for wrong — Crimes
Act 1900.

Re Young (1904) 5 SR(NSW) 38 (Walker J)

Witnesses

Power to examine — Extent of participation by judge — Examination and cross-
examination by judge.

R v Butler (1953) 53 SR(NSW) 328 (CCA)

Powers of judge — Leave to re-open case and recall witnesses — Witness in chief
recalled — Facts not in rebuttal of evidence for defence — Admissibility.

R v Smith (1948) 48 SR(NSW) 268 (CCA)

Powers of judge — Power to call witnesses — Consent of accused — Cross-
examination.

R v Titheradge (1917) 17 SR(NSW) 428 (CCA)
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CRIMINAL LAW—continued
Witnesses and accused persons

Child of tender years — Unsworn evidence — Corroboration — Evidence
“implicating the accused” — Crimes Act 1900.

R v Eather (1914) 14 SR(NSW) 280 (CCA)

CROWN

Administrative machinery of government

Departments of State — Sydney Harbour Trust Commissioners.
Re Ryan (1911) 11 SR(NSW) 32 (FC)

Law officers — Where necessary or proper party to commence proceedings —
Opening of roads without approval of council — Joinder of Attorney-General as
plaintiff.

Bankstown Municipal Council v Brancourt (1915) 15 SR(NSW) 195 (Harvey J)

Statutory corporations and bodies — Exercise of governmental or public
functions — Particular instrumentalities — Transport — Rail — Railways
Commissioner — Power to bind the Crown.

Young v Williams (1915) 15 SR(NSW) 419 (FC)

Statutory corporations and bodies — Particular instrumentalities — Rail —
Railway Commissioners — Whether comprised in the “Crown”.

Kelly v Hart (1908) 8 SR(NSW) 272 (FC)

Escheat and bona vacantia

Bona vacantia — Deceased estate — Where next of kin not discoverable.
Re Menday (1916) 16 SR(NSW) 442 (Street J)

Bona vacantia — Residuary realty devised to trustee upon trust to convert — Lapse
of residuary gift — Costs of enquiry as to next of kin — Testamentary expenses.

Re Stone; Read v Dubua (1936) 36 SR(NSW) 508 (FC)

Liabilities of Crown

In contract — Enforcement and discharge — Impossibility of performance —
Arising through act of Crown — Right to compensation — Holder of mineral
conditional purchase — Resumption of land.

Knight v Williams (1916) 16 SR(NSW) 426 (Harvey J)

In contract — Liabilities and powers of agents and servants — Oral agreement
made by Under-Secretary.

Banks v Williams (1912) 12 SR(NSW) 382 (FC)

In tort — Acts of servants and agents — Government building contractor —
Negligence.

Langwill v Leahy (1904) 4 SR(NSW) 717 (FC)

In tort — Acts of servants or agents — Acts outside scope of employment —
Alleged conspiracy.

Limerick Steamship Co Ltd v Commonwealth of Australia (1924) 24 SR(NSW)
214 (FC)



278

INDEX TO SUBJECT MATTER

CROWN—continued
Liabilities of Crown—continued

In tort — For acts of police — Erection of lock-up — Duty to public — Nuisance.
Davidson v Walker (1901) 1 SR(NSW) 196 (FC)

Liability in tort

For acts of servants or agents — Legal aid officer — Negligent delay in
presenting report — Failure to advise plaintiff — Servant performing
independent function for court.

Field v Nott (1939) 40 SR(NSW) 63 (FC)

For acts of servants or agents — Liability of Crown — Liability of servant —
Immunity of Crown — Immunity not extending to servant or agent — Minister
for Public Works.

Williams v Commissioner for Main Roads (1940) 40 SR(NSW) 472 (FC)

Privileges and immunities

Freedom from interference by courts — Availability of prerogative writs and
other relief — Acts done in capacity of Governor — Reference by Governor to
Licensing Court for inquiry.

Ex parte Fleming (1926) 26 SR(NSW) 145 (FC)

Priority of Crown debts — Bankruptcy — Proof of debt by Crown — Whether
waiver or submission to statutory provisions.

Re Post (1920) 20 SR(NSW) 457 (Street CJ in Eq)

Priority of Crown debts — Between Commonwealth and State debts — Debts
ranking pari passu.

Re E O Farley Ltd (1939) 40 SR(NSW) 240 (FC)

Priority of Crown debts — Particular debts — Debt due to State War Council —
Repatriation Fund.

Re Sykes (1918) 18 SR(NSW) 118 (Street CJ in Eq)

State statutory body — Electricity Commission — Representing Crown — Express
statutory immunity — Landlord and Tenant (Amendment) Act 1948.

Electricity Commission of New South Wales v Australian United Press Ltd (1954)
55 SR(NSW) 118 (FC)

Statutory corporations and bodies — Exercise of governmental or public
functions — Principles of Crown immunity — Chief Secretary of NSW —
Corporation sole — Tests as to Crown agent — Immunity from Statute of
Limitations — Fisheries and Oyster Farms Act 1935, Div 6A.

Chief Secretary of New South Wales v Oliver Food Products Pty Ltd (1959) 60
SR(NSW) 435 (FC)

Statutory corporations and bodies — Exercise of governmental or public
functions — State government instrumentalities — Housing Commission of
NSW — Right to bring ejectment — Statutory restrictions on jurisdiction —
Restriction applying where Crown adopted remedy — Landlord and Tenant Act
1899.

Housing Commission of New South Wales v Panayides (1963) 63 SR(NSW) 1
(FC)
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CROWN—continued
Privileges and immunities—continued

Statutory corporations and bodies — Exercise of governmental or public
functions — Whether Crown — Test to be applied — Metropolitan Meat
Industry Board.

Re J Carpenter Hales & Co Ltd (1926) 26 SR(NSW) 420 (Long Innes J)

Proceedings by and against

Actions against Crown under State statutes — Claims against the Government
and Crown Suits Act 1912 — Proceedings against Crown by the Crown
representing other persons — Public interest — Injunction.

Attorney-General v Williams (1913) 13 SR(NSW) 295 (FC)

Actions against Crown under State statutes — Source and extent of
Commonwealth liability — Liability in tort — Source of liability — Action
under Compensation to Relatives Act 1897 — Effect of Judiciary Act 1903
(Cth).

Washington v Commonwealth of Australia (1939) 39 SR(NSW) 133 (FC)

Liability of Crown — Negligent act of servant or agent — Teacher in State
school — Injury to pupil — Contributory negligence by pupil — Pupil acting as
directed by teacher.

Larsen v Ramsay (1963) 63 SR(NSW) 893 (FC)

Proclamations

Validity — Statutory conditions precedent to power to issue — Need to appear in
proclamation — Immunity from inquiry by court — Onus of proof of validity.

R v Martin (1967) 67 SR(NSW) 404 (CCA)

Royal Commissions and Boards of Inquiry

Appointment — Appointment by Letters Patent — Act of Parliament extending
powers — Inquiry into criminal charges — Validity of Commission —
Prohibition.

Ex parte Walker (1924) 24 SR(NSW) 604 (FC)

Appointment — Commission appointed by letters patent — Extension otherwise
than by letters patent — Witness refusing to answer questions — Reasonable
excuse.

Bradley v Field (1913) 13 SR(NSW) 451 (FC)

Evidence — Power to summons witness — Witness refusing to attend —
Reasonable excuse — Right of member of public to take proceedings.

MacLaurin v Hall (1913) 13 SR(NSW) 114 (FC)

Evidence — Privilege and incriminating statements — Incriminating questions —
Reasonable excuse.

Ex parte Leahy; Ex parte Rayment (1904) 4 SR(NSW) 401 (FC)

Statutory corporations and bodies exercising public functions

Forestry Commission — Whether comprised in the “Crown” — Forestry Act 1916.
Ex parte Graham; Re Forestry Commission (1945) 45 SR(NSW) 379 (FC)
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CROWN—continued
When bound by statute

Crown in right of the States — Whether bound by legislation of another State.
Public Curator of Queensland v Morris (1951) 51 SR(NSW) 402 (FC)

General principles — Bound by necessary implication.
Re Estate of Mattson (1906) 6 SR(NSW) 11 (FC)

Particular statutes — Land, Local Government and Related Acts — Local
government imposing betterment charge on “owners of property” — Purchaser
from Crown.

Sydney Municipal Council v Bank of Australasia (1914) 14 SR(NSW) 363
(Harvey J)

Particular statutes — Land, Local Government and related Acts — Moore Street
Improvement Act 1890 — Purchaser from Crown — Liability to charge where
Crown exempt at date of imposition.

Municipal Council of Sydney v Bank of Australasia (1915) 16 SR(NSW) 87 (PC)

CROWN LANDS

Alienation

Equitable estoppel — Acts of Ministers — Alienation regulated by statute.
Attorney-General (NSW) v Municipal Council of Sydney (1919) 20 SR(NSW) 46

(Owen AJ)

Applications

Local Land Board — Inquiries — Whether mortgagee took with notice of false
declaration.

Wilson v Minister for Lands (1901) 1 SR(NSW) 177 (PC)

Appraisements

Applications — Right to apply — Conditional purchase held by company.
Groongal Pastoral Co Ltd v Minister (1916) 16 SR(NSW) 411 (FC)

Capital value of land — Deductions — Added value by reason of improvements —
Statute providing for tenant right to improvements.

Minister for Lands v Schwartz (1916) 16 SR(NSW) 106 (FC)

Finality of finding — Subsequent reference by Minister.
Re Porter (1907) 7 SR(NSW) 730 (FC)

Improvements — Improvements the property of the holder — Deductions.
Hopkins v Minister for Lands (1912) 12 SR(NSW) 215 (FC)

Closer Settlement Acts

Forfeiture — Permit to occupy — Minister’s authority to grant permit —
Evidence — Records of Department of Lands — Certified copy — Admissibility.

Ex parte O’Keefe; Re Lamb (1930) 30 SR(NSW) 114 (FC)

Lease — Condition of residence — Residence by holder personally — Closer
Settlement Amendment (Conversion) Act 1943.

Attorney-General (NSW) v Jones (1955) 55 SR(NSW) 267 (FC)
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CROWN LANDS—continued
Closer Settlement Acts—continued

Resumption — Compensation — Assessment by Advisory Board — Appeal —
Amendment of claim — Costs of appeal.

Australian Agricultural Co v Minister for Lands (1912) 12 SR(NSW) 275 (FC)

Resumption — Notice under Act — Abandonment — Subsequent proposal for
railway — Right to resume under different section — Section excluding added
value from construction of railway.

Ex parte Boxall (1910) 10 SR(NSW) 759 (FC)

Forfeiture

Grounds for — Non-exclusive beneficial user — Application of provision — To
transferee — After issue of certificate of conformity — Where application for
conversion lodged.

Pincham v Minister for Lands (1946) 46 SR(NSW) 393 (FC)

Frauds and illegal transactions

Effect — Agreement for lease — Option of purchase — Agreement made before
issue of certificate of conformity after confirmation — Agreement prohibited by
statute.

Hawker v McLeod (1909) 9 SR(NSW) 582 (Simpson CJ in Eq)

Local Land Board

Powers and procedures — Decision against uncontradicted evidence — Additional
holdings — Reasonable working distance — Obligation to accept uncontradicted
evidence.

Re McLeish (1908) 8 SR(NSW) 180 (FC)

Reserves

Revocation of temporary reservation — Power of Minister to revoke and
determine lease — Lessee without right to be heard — Issue of writ for
ejectment equivalent to entry — Crown Lands Consolidation Act 1913.

Attorney-General v Cochrane (1970) 72 SR(NSW) 1 (CA)

Revocation — Methods — Implied revocation.
Re Gleeson (1903) 3 SR(NSW) 470 (FC)

Sale

Power of Minister — Agreement to sell when dedication revoked — Conditions
eliminating competition — Ultra vires.

Watson’s Bay and South Shore Ferry Co Ltd v Whitfield (1918) 19 SR(NSW) 98
(Harvey J)

Tenures

Applications — Conferring title — Right to possession — Settlement lease —
Right to maintain action for trespass.

Cleaver v Mackinnon (1910) 10 SR(NSW) 377 (FC)
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CROWN LANDS—continued
Tenures—continued

Applications — Conflicting applications — Appeals — Determination of order of
priority.

Minister of Lands v Conn (1902) 2 SR(NSW) 233 (FC)

Applications — Conflicting applications — Inquiry as to priority — Procedure —
Right of cross-examination.

Ex parte Giles (1906) 6 SR(NSW) 384 (FC)

Applications — Conflicting applications — Order of priority determined —
Exclusion from ballot — When becomes not conflicting — Portion remaining
unallotted after ballot.

Minister for Lands v McMahon (1902) 2 SR(NSW) 238 (FC)

Applications — Conflicting — Ballot — Incomplete ballot — Determination ballot
not ineffective — Issue as to procedure — No right of appeal.

Re White (1909) 9 SR(NSW) 498 (FC)

Applications — Conflicting — Inquiry as to priority — Determination of order of
priority — Right of appeal.

Ex parte White (1909) 9 SR(NSW) 132 (FC)

Conditional lease — Illegal transactions — Agreement to give lease — Intention of
parties — Agreement to give sub-lease for other than grazing purposes —
Agreement unenforceable.

Langley v Foster (1905) 5 SR(NSW) 678 (Simpson CJ in Eq)

Conditional lease — Term — Commencement — Pre-emptive lease converted into
conditional lease.

Sanderson v Minister for Lands (1913) 13 SR(NSW) 569 (FC)

Conditional purchase — Acquisition by transfer — Maximum area.
Re Oberfuchshuber (1904) 4 SR(NSW) 323 (FC)

Conditional purchase — Additional conditional purchase — Conversion — Time
of conversion — Reservation from sale as timber reserve after application to
convert — Forestry Act 1916 — Crown Lands Consolidation Act 1913.

Dight v Minister for Lands (1959) 60 SR(NSW) 121 (FC)

Conditional purchase — Administrator — Right to apply for additional land.
Day v Verdon (1906) 6 SR(NSW) 142 (FC)

Conditional purchase — Application for conversion of settlement lease — Other
land acquired after application — Land relevant to home maintenance area.

Minister for Lands v Yates (1917) 17 SR(NSW) 114 (FC)

Conditional purchase — Application for conversion — No requirement of good
faith — Reservation from sale — Conversion not effective till confirmed —
Crown Lands Consolidation Act 1913.

Re Application by Agostino Borserio (1955) 55 SR(NSW) 194 (FC)

Conditional purchase — Certificate of compliance — Certificate entitling holder to
grant — Issue of Crown grant of land included in additional conditional
purchase — Completion of residence on another purchase of same series.

Slattery v Williams (1914) 14 SR(NSW) 149 (Harvey J)



283

INDEX TO SUBJECT MATTER

CROWN LANDS—continued
Tenures—continued

Conditional purchase — Conversion of special lease — Conversion into additional
conditional purchase — Waiver of conditions of residence.

Re Cameron (1912) 12 SR(NSW) 711 (FC)

Conditional purchase — First instalment — When payable.
Perry v Gillespie (1911) 12 SR(NSW) 17 (Simpson CJ in Eq)

Conditional purchase — Land set apart for homestead selection — Land also in
suburban and population areas — Availability for additional conditional
purchase.

Minister for Lands v Hack (1905) 5 SR(NSW) 124 (FC)

Conditional purchase — Next of kin entitled to share in an intestate estate.
Re Tolley (1907) 7 SR(NSW) 739 (FC)

Conditional purchase — Performance of residence by mortgagee — “Holder”.
Minister for Lands v Jeremias (1917) 17 SR(NSW) 127 (FC)

Conditional purchase — Right to apply — Prior to confirmation of original.
McKeon v Heywood (1906) 6 SR(NSW) 215 (FC)

Conditional purchase — Right to apply — Two persons.
Re Hill, Clark & Co (1910) 10 SR(NSW) 402 (FC)

Conditional purchase — Settlement lease converted — Benefit of residence of
holder of settlement lease — Residence performed by predecessor in title.

Re Milne (1912) 12 SR(NSW) 299 (FC)

Conditional purchase — Title created — Before grant issued.
Ex parte William Laidley & Co (1907) 7 SR(NSW) 538 (FC)

Conditional purchase — Title created — Before grant issued.
Ex parte William Laidley & Co (1908) 8 SR(NSW) 574 (PC)

Conditional purchase — Trustee — Husband as trustee for wife — Statute
prohibiting married woman.

Garrett v L’Estrange (1911) 12 SR(NSW) 8 (Simpson CJ in Eq)

Forfeiture — Improvement lease — Reservation from sale or lease.
Re Priestley (1911) 11 SR(NSW) 107 (FC)

Forfeiture — Provisional reversal — Revocation of — Power of Minister —
Forfeiture absolute.

Foster v Minister for Lands (1912) 12 SR(NSW) 230 (FC)

Forfeiture — Rights of third persons — Innocent — purchaser.
Minister for Lands v Daniels (1901) 1 SR(NSW) 9 (FC)

Irrigable land — Irrigation farm lease — Transfer — Refusal of consent by
Commission — Discretion — Transfer to naturalised person of enemy origin.

Browning v Water Conservation and Irrigation Commission (1947) 47 SR(NSW)
395 (FC)
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CROWN LANDS—continued
Tenures—continued

Irrigable land — Irrigation farm purchase — Addition to holding — Special
conditions — Exemption of Irrigation Commission from liability for damage
caused by works — Whether exempted Commission from damages for
negligence.

Pittavino v Water Conservation and Irrigation Commission (1957) 58 SR(NSW)
11 (Manning J in Eq)

Irrigable land — Irrigation farm purchase — Crown grant — Objection to
conditions — Refusal by Governor to have conditions deleted — Mandamus.

Ex parte McWilliam (1947) 47 SR(NSW) 401 (FC)

Irrigable land — Irrigation lease — Cultivation of land by others than lessee —
Necessity for consent — Illegality of possession.

Bateman v Lashbrook (1930) 30 SR(NSW) 478 (FC)

Occupation licence — Agreement to renew — Contract by Crown for quiet
enjoyment — Relationship of landlord and tenant.

O’Keefe v Williams (1909) 10 SR(NSW) 253 (FC)

Occupation licence — Licence fee — Failure to pay — Non-renewal — Right to
revive after non-renewal.

O’Keefe v Malone (1902) 2 SR(NSW) 91 (FC)

Occupation licence — Licence fee — Reversal of renewal.
O’Keefe v Malone (1903) 3 SR(NSW) 581 (PC)

Occupation licence — Nature of — Implied agreement for quiet enjoyment.
O’Keefe v Williams (1907) 7 SR(NSW) 304 (FC)

Occupation licence — Warranty of quiet enjoyment.
O’Keefe v Williams (1909) 10 SR(NSW) 251 (PC)

Settlement lease — Money advanced to applicant — Agreement to permit
agistment if successful — Whether illegal contract.

Jeffrey v Holley (1906) 6 SR(NSW) 375 (FC)

Settlement lease — Removal of timber — Need for licence.
Ex parte Sampson (1913) 13 SR(NSW) 681 (FC)

Settlement lease — Right to claim contribution to fencing — Contribution where
land alienated or leased by Crown — Liability of adjoining freeholder.

Re Berry (1907) 7 SR(NSW) 768 (FC)

Transfer of holdings

Consent of Minister — Additional conditional purchase — Deemed part of original
holding — Whether exempt from need for consent — Effect of deeming
provision.

Minister for Lands v Everingham (1915) 15 SR(NSW) 311 (FC)

Restrictions on transfer — Consent of Minister — Lease containing option to
purchase — Absence of Minister’s consent — Death of lessor — Right to
exercise option — Crown Lands Consolidation Act 1913.

O’Dwyer v Butts (1952) 52 SR(NSW) 256 (Roper CJ in Eq)
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CROWN LANDS—continued
Trespass on Crown lands

Occupier without title — Lease for agistment — Promise by occupier to erect
fence — Void contract.

Johns v Clarke (1919) 19 SR(NSW) 378 (FC)

Stock routes — Lessee of stock route in Western Division — Travelling stock.
Smith v Ward (1920) 20 SR(NSW) 299 (FC)

Western Lands Act

Crown lease — Lease in perpetuity — Recommendation by Local Land Board —
Minister referring to Court — Court affirming recommendation — Discretion of
Minister to refuse grant.

Ex parte McDougall; Re Tully (1945) 45 SR(NSW) 188 (FC)

Transfer — Application for Minister’s consent — Relevant considerations — Duty
of Minister — Reconsideration after curial determination — No right to
mandamus.

Ex parte Rice; Re Hawkins (1956) 57 SR(NSW) 182 (FC)

What are Crown lands

Crown-lease in perpetuity — Reservation from sale after grant — Right to convert
into conditional purchase — Effect of exercise of right — Crown Lands
Consolidation Act 1913.

Re Hawkins (1948) 49 SR(NSW) 114 (FC)

Land resumed for public purposes — Land resumed under Public Works Act
1900 — Trespass on Crown lands — Unauthorized occupation — Depasturing
stock — Evidence.

Ex parte Collins (1914) 14 SR(NSW) 31 (FC)

Power of Crown — Creation of interests in Crown land.
Lukey v Sydney Harbour Trust Commissioners (1902) 2 SR(NSW) Eq 152 (FC)

Powers of Crown — Creation of interests in Crown lands — Statute complete code.
Carr v De Britt (1911) 11 SR(NSW) 101 (FC)

CUSTOMS AND EXCISE

Customs duties

Disputes as to duty — Payments under protest — Duties in respect of proposed
tariff — Action to recover — Time for commencement of action.

Pianola Co Pty Ltd v Barkley (1919) 19 SR(NSW) 371 (FC)

Disputes as to duty — Payments under protest — Form of protest in writing —
Compliance with statute.

Smith v Hudson (1921) 21 SR(NSW) 557 (FC)

Disputes as to duty — Payments under protest — Recovery — Notice of action —
Protection to officers.

Pianola Co Pty Ltd v Barkley (1920) 20 SR(NSW) 115 (FC)
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CUSTOMS AND EXCISE—continued
Customs duties—continued

Payment and computation — Alteration of agreements where duty altered —
Contract to do work and supply materials.

Sydney Hydraulic & General Engineering Co v Blackwood & Son (1908) 8
SR(NSW) 10 (FC)

Refunds — Duty paid through error — Refund or rebate — Time for claim —
Validity of regulation.

IRA, L & A C Berk Ltd v Commonwealth of Australia (1930) 30 SR(NSW) 119
(FC)

Valuation of imported goods — “Fair market value” — Price paid.
Goldring v Lockyer (1904) 4 SR(NSW) 276 (FC)

Customs offences

Particular offences — Evasion of duty and falsification of entries and
documents — Liability for acts of agents — Need to prove mens rea — Whether
person charged must be owner of goods — Non genuine invoice — False entry.

Ex parte Falstein; Re Maher (1948) 49 SR(NSW) 133 (FC)

Particular offences — False and misleading statements — Making untrue statement
in declaration produced to customs officer — Goods imported in bulk —
Declaration of bulk value.

Ex parte Britz (1904) 4 SR(NSW) 116 (FC)

Particular offences — Making an entry false in any particular — “Entry” —
Liability for acts of agent — Customs Act 1901 (Cth).

Ex parte Sternberg; Re Maher (1952) 53 SR(NSW) 199 (CCA)

Smuggling — Landing ship’s stores — Dutiable goods.
Ex parte Schuck (1902) 2 SR(NSW) 420 (FC)

Customs officers

Power of officers — Securing goods — Breaking seals made by officers —
Entering port with seals broken — Seals broken on high seas — Act outside of
territorial waters.

Ex parte Oesselmann (1902) 2 SR(NSW) 438 (FC)

Customs tariff

Particular items — Articles imported in parts — Coal wagons.
Brown v Lockyer (1904) 4 SR(NSW) 448 (FC)

Particular items — Bottles containing lysol.
Donohoe v Arnold (1903) 3 SR(NSW) 660 (FC)

Particular items — Cartridges containing shot.
Mason Bros v Lockyer (1903) 3 SR(NSW) 289 (FC)

Particular items — Insecticides — Sticky fly paper.
Markell v Lockyer (1905) 5 SR(NSW) 704 (FC)
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CUSTOMS AND EXCISE—continued
Excise

Prosecutions — Averments by prosecutor — Prima facie proof — Onus of proof —
Court to decide on whole evidence — Excise Act 1901.

Ex parte Healy (1903) 3 SR(NSW) 14 (FC)

Excise duties

What constitutes — State licensing scheme — Whether State statute imposed “duty
of excise” — Brewers licence fee.

Peterswald v Bartley (1904) 4 SR(NSW) 290 (FC)

Importation of goods

“Imported” — Goods under control of customs — Unlawful importation or
conveyance of goods — Use of motor car for such purpose — Liability to
forfeiture.

Owens v Collector of Customs (NSW) (1940) 40 SR(NSW) 605 (FC)

DAMAGES

Contract

Breach — Measure of damages — Difference between damages for fraud and
damages for breach of warranty.

Hardman v McLeod (1926) 26 SR(NSW) 578 (FC)

Breach — Measure of damages — Evidence of breach only established — Whether
plaintiff limited to nominal damages — No evidence of special damage or
pecuniary loss — Breach of non-molestation clause in separation deed.

Silberman v Silberman (1910) 10 SR(NSW) 554 (FC)

General principles

Damages after action brought — Necessary consequence of breach of contract.
Mackay v Blackston (1906) 6 SR(NSW) 248 (FC)

Income tax as affecting — Compensation for loss of profits including trading
stock — Assessable income — No deduction for income tax — Income Tax and
Social Services Contribution Assessment Act 1936.

Williamson v Commissioner for Railways (1959) 60 SR(NSW) 252 (FC)

Measure of damages

Contracts — Breach of warranty — Written agreement to lease — Prior parole
agreement as to competing tenancies.

Bernstein v Gardiner (1926) 26 SR(NSW) 109 (FC)

Damage to chattels — General rule — Loss of value — Damage to motor vehicles.
Dryden v Orr (1928) 28 SR(NSW) 216 (FC)

Personal injuries — Full compensation — Reasonableness and fairness —
Prevailing standards — Quadriplegic.

Proctor v Shum (1961) 62 SR(NSW) 511 (FC)
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DAMAGES—continued
Measure of damages—continued

Personal injuries — Loss of earnings and earning capacity — Actuarial
evidence — Limitations on use — Compensation to relatives claim —
Compensation to Relatives Act 1897.

Lewis v Christie (1955) 55 SR(NSW) 425 (FC)

Prevailing standards — Variation in purchasing power of money.
Commissioner for Road Transport and Tramways v Cullinan (1952) 52 SR(NSW)

199 (FC)

Tort — Deductibility of specific benefits — Pension on retirement — Probability of
post retirement employment.

Wood v Rogers (1962) 63 SR(NSW) 324 (FC)

Mitigation

Duty to mitigate — Personal injury — Refusal to use contraception — Religious
beliefs — Severe injury to pelvis of married woman.

Walker-Flynn v Princeton Motors Pty Ltd (1960) 60 SR(NSW) 488 (FC)

Duty to mitigate — Plaintiff’s obligation — Reasonableness of conduct — Repair
of rare motor vehicles — Claim for repairs — Increase in value of vehicle.

Anthoness v Bland Shire Council (1960) 60 SR(NSW) 659 (FC)

Matters that may be considered — Benefit under collateral contract — Action
against architect for negligence — Payments made to builder already recovered.

Truth & Sportsman Ltd v Kethel (1932) 32 SR(NSW) 421 (FC)

Personal injuries

Deductibility of specific benefits — Sick leave payments — Exhaustion of sick
leave payments — Superannuation pension payments — Whether to be
considered in mitigation of loss of wages — Superannuation Act 1916.

Baker v Graham (1960) 61 SR(NSW) 609 (FC)

Loss of amenities or capacity for enjoyment — Plaintiff’s age — Pain and
suffering.

Smith v Commissioner for Government Transport (1961) 61 SR(NSW) 923 (FC)

Loss of earnings and earning capacity — Loss of future earnings — Long
period — Excessive award.

Newcastle Chemical Co Pty Ltd v Dent (1957) 57 SR(NSW) 453 (FC)

Loss of earnings and earning capacity — Re-employment of worker by former
employer — Comparable wage — Onus of proof.

Ivkovic v Australian Iron & Steel Ltd (1963) 63 SR(NSW) 598 (FC)

Non-pecuniary damage — Pain and suffering — Anxiety neurosis.
Monahan v Anderson (1960) 61 SR(NSW) 282 (FC)

Non-pecuniary damage — Pain and suffering — Effect on family life and
happiness.

Polley v O’Donnell (1960) 61 SR(NSW) 18 (FC)

Non-pecuniary damage — Pain and suffering — Loss of enjoyment of life —
Worry and frustration.

Wickham v Treloar (1960) 61 SR(NSW) 7 (FC)
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DAMAGES—continued
Personal injuries—continued

Relevant considerations for assessment — Need to observe reasonable
standards — Plaintiff paralysed from waist down — Shortened expectation of
life.

Hately v Allport (1953) 54 SR(NSW) 17 (FC)

Relevant considerations for assessment — Plaintiff suffering paralysis.
Electricity Commission of NSW v Brown (1953) 54 SR(NSW) 30 (FC)

Tort

Measure of damages — Damage to chattels — Mare in foal — Injury causing
death.

Bell v Thompson (1934) 34 SR(NSW) 431 (FC)

DEATH AND SUCCESSION DUTIES

Incidence

Settlement — Disposition for less than full consideration — “Full consideration in
money or money’s worth” — No need for perfect equality — Stamp Duties Act
1920.

Perpetual Trustee Co Ltd v Commissioner of Stamp Duties (1970) 72 SR(NSW)
453 (CA)

Property dutiable

Notional estate — Gifts — Gift of money — Money lent to donor — Donor not
excluded from possession and enjoyment — Stamp Duties Act 1920.

Muir v Commissioner of Stamp Duties (1963) 63 SR(NSW) 221 (FC)

DEEDS

Avoidance of deeds

Fraud — Effect of fraud on both sides.
Fricker v Blower (1956) 56 SR(NSW) 277 (FC)

Non est factum — Misrepresentation inducing execution of document — Person
executing able to read contents.

Cansdell v O’Donnell (1924) 24 SR(NSW) 596 (FC)

Setting aside — Deed executed and delivered by one party — Unconditional
delivery — Execution by other parties — Execution by executor of one party —
Valid binding deed.

Wilson v Frost (1935) 35 SR(NSW) 521 (FC)

Covenants

Dependent and independent covenants — Independent covenants — Deed of
separation.

Gawthorpe v Gawthorpe (1919) 19 SR(NSW) 454 (FC)
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DEEDS—continued
Deeds of release

General words of release — Intention of parties — Limited to matter being dealt
with when executed.

Board of Fire Commissioners of NSW v Dunlop (1930) 31 SR(NSW) 253 (FC)

Execution

Attestation — Effect of taking benefits under deed — No liability under deed —
No liability on personal covenants in deed.

Commonwealth Dairy Produce Equalisation Committee Ltd v McCabe (1938) 38
SR(NSW) 397 (FC)

What is deed

Effect of seal — Document not intended as deed.
Electricity Meter Manufacturing Co Ltd v Manufacturers’ Products Pty Ltd (1930)

30 SR(NSW) 422 (FC)

DEFAMATION

Actions for defamation

Particulars — Of statement of defence or plea — Fair comment — Discretion of
judge — Rules of the Supreme Court, O XIV, r 18A(1).

Denham v Mirror Newspapers Ltd (1966) 68 SR(NSW) 1 (CA)

Parties — Who may be sued — Company for act of officer — Conduct within
scope of employment.

Brown v Citizens’ Life Assurance Co Ltd (1904) 4 SR(NSW) 642 (PC)

Pleadings — Defences — Statutory defences — Good faith — Defamation Act
1958.

Motel Holdings Ltd v The Bulletin Newspaper Co Pty Ltd (1962) 63 SR(NSW)
208 (FC)

Pleadings — Defences — Truth and public benefit — Plea to severed part —
Severance not allowed — Defamation Act 1912.

Howden v Truth and Sportsman Ltd (No 2) (1938) 38 SR(NSW) 287 (FC)

Pleadings — Innuendo — Natural meaning — Innuendo from extrinsic facts —
Embarrassment in pleading.

Uren v Australian Consolidated Press Ltd (1963) 63 SR(NSW) 680 (FC)

Pleadings — Publication of false matter — Allegation publication made “falsely
and maliciously” — Surplusage — Not admitted by failure to traverse —
Defamation Act 1958.

Clines v Australian Consolidated Press Ltd (1965) 66 SR(NSW) 321 (CA)

Practice — Disclosure of source of information — Discretion of judge.
Hollingsworth v Hewitt (1911) 11 SR(NSW) 334 (FC)
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DEFAMATION—continued
Comment

Fair comment — Distinction between comment and statement of fact — Statements
of fact and comment inseparable — Statement of fact not justifiable — Statutory
defence of fair comment — Report of court proceedings — Question of fact if
comment on legal action.

Thompson v Truth and Sportsman Ltd (No 4) (1930) 31 SR(NSW) 292 (FC)

Qualified privilege — Statements made in respect of duty or interest — Publication
for public good — Good faith — Publication for improper motive —
Damages — Conduct of parties — Exemplary damages — Defamation Act 1958.

Rigby v Associated Newspapers Ltd (1966) 68 SR(NSW) 414 (CA)

Costs

Costs of action — Defendant’s costs — Denial of liability and payment into
court — Nominal verdict — Plaintiff refused certificate — Plaintiff’s costs of
issue of liability.

McGinty v Central Western Publishers Ltd (1930) 30 SR(NSW) 223 (FC)

Damages

Aggravated damages — Conduct of parties — Conduct up to and at trial —
Excessive damages.

Triggell v Pheeney (1950) 50 SR(NSW) 192 (FC)

Aggravated damages — Conduct of trial — Counsel’s conduct — Not relevant on
issue of malice.

Brown v Citizens’ Life Assurance Co (1902) 2 SR(NSW) 202 (FC)

Assessment — Claim for pain of body and mind — Tenable claim.
Rigby v Mirror Newspapers Ltd (1963) 64 SR(NSW) 34 (CA)

Assessment — Directions to jury — Inquiries as to plaintiff’s character.
Raftery v Russell (1910) 10 SR(NSW) 200 (FC)

Assessment — Excessive damages — Bad character of plaintiff — Charge of
criminal dishonesty — Award not excessive.

St Ledger v Brennan (1927) 28 SR(NSW) 23 (FC)

Assessment — Liability admitted — Aggravated compensatory damages — Punitive
damages — When justified — Defamation Act 1958.

Uren v John Fairfax & Sons Pty Ltd (1965) 66 SR(NSW) 223 (CA)

Assessment — Mitigation — Truth — Justification not pleaded.
Goldsbrough v John Fairfax & Sons Ltd (1934) 34 SR(NSW) 524 (FC)

Assessment — Review of assessment — Excessive damages — Damages out of
proportion to circumstances — New trial limited to assessment.

Daley v Lundin (1908) 8 SR(NSW) 447 (FC)

Consolidated actions — Apportionment of pecuniary damages — Power of jury.
Bailey v Willis (1930) 30 SR(NSW) 131 (FC)

Mitigation — Apology — Newspaper — Offer of apology made in court —
Conduct of parties — Review of award.

Lemaire v Smith’s Newspapers Ltd (1927) 28 SR(NSW) 161 (FC)
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DEFAMATION—continued
Damages—continued

Mitigation — Evidence — Admission by plaintiff of sexual misconduct —
Contemptuous verdict — Review of assessment — Inadequate damages.

Maling v S Bennett Ltd (1928) 29 SR(NSW) 280 (FC)

Mitigation — Evidence — Cross-examination of plaintiff — Abusive letters and
language to other persons.

Henley v Eyles (1908) 8 SR(NSW) 23 (FC)

Mitigation — Evidence — Cross-examination of plaintiff — Violent and abusive
language about other persons.

Judd v Sun Newspapers Ltd (1930) 30 SR(NSW) 294 (FC)

Mitigation — Evidence — Truth — Justification not pleaded — Fact admissible for
purpose other than proving truth.

Bonette v Woolworths Ltd (1937) 37 SR(NSW) 142 (FC)

Mitigation — Plaintiff’s conduct — False charges and blackmailing letter to
defendant — Inadequate damages.

Webb v Louis (1907) 7 SR(NSW) 734 (FC)

Review of — Excessive damages — Damages disproportionate to circumstances —
New trial limited to damages only.

Eden George v Truth & Sportsman Ltd (1926) 26 SR(NSW) 595 (FC)

Review of — Inadequate damages — Nominal award — Refusal of review.
Sunkissed Bananas (Tweed) Ltd v Banana Growers’ Federation Co-Operative Ltd

(1935) 35 SR(NSW) 526 (FC)

Defences

Fair comment — Elements and nature of defence — Scope of defence — Onus of
proof — Distinction between statement of fact and comment — Fairness —
Review of obscure literary work of poor quality — Exaggeration.

Gardiner v John Fairfax & Sons Pty Ltd (1942) 42 SR(NSW) 171 (FC)

Fair comment — Evidence — Report of counsel’s address — Unsuccessful defence
in prior action — Proceedings and transcript in prior action — Admissibility.

Myerson v Smith’s Weekly Publishing Co Ltd (1923) 24 SR(NSW) 20 (FC)

Fair comment — Fairness of comment — Inference capable of being drawn —
Particular non-success or general inability — Criticism of public singer.

Newbury v Triad Magazine Ltd of Australasia (1921) 21 SR(NSW) 189 (FC)

Fair comment — Fairness of comment — Review of book — Charge of
plagiarism — Attack on author — Error as to facts.

Marks v Sunday Times Newspaper Co (1915) 15 SR(NSW) 490 (FC)

Fair comment — Matter of public interest — Publication by trade union to its
members — Criticism of architect’s capacity to supervise plastering work —
Comment not on matter of public interest.

Cole v The Operative Plasterers Federation (1927) 28 SR(NSW) 62 (FC)

Fair comment — Onus of proof rests on defendant — Defamation Act 1958.
Uren v Australian Consolidated Press Ltd (1969) 71 SR(NSW) 29 (CA)



293

INDEX TO SUBJECT MATTER

DEFAMATION—continued
Defences—continued

Fair comment — Statements of fact or expressions of opinion — Onus of proof —
Need to allege and prove publication of facts was for public benefit.

Jones v Skelton (1963) 63 SR(NSW) 644 (PC)

Justification — Public benefit — Facts alleged on which public benefit rests —
Proof of such facts — Damages — Evidence — Cross-examination of plaintiff as
to credit.

Mutch v Sleeman (1928) 29 SR(NSW) 125 (FC)

Justification — Public benefit — What amounts to — Allegation of bogus
philanthropy — Valueless donations to charitable bodies — Publication of
statements untrue in material particular.

Rofe v Smith’s Newspapers Ltd (1927) 27 SR(NSW) 313 (PC)

Justification — Truth and public benefit — Allegation of criminal conviction —
Quashed conviction — Striking out plea.

Howden v Truth and Sportsman Ltd (1937) 37 SR(NSW) 521 (FC)

Justification — Truth and public benefit — Pleading — Report of speech at
political meeting.

McCauley v John Fairfax & Sons Ltd (1933) 34 SR(NSW) 339 (FC)

Privilege — Protected report — Publication complying with statutory obligation —
Publication of municipal accounts — Error in accounts.

Pithers v Fairfax (1908) 8 SR(NSW) 626 (FC)

Qualified privilege — Fair report — Report not accurate in all material
particulars — Incapable of being fair report — Plea struck out — Defamation
Act 1958.

Anderson v Nationwide News Pty Ltd (1970) 72 SR(NSW) 313 (CA)

Qualified privilege — Protected reports — Reports of judicial proceedings —
Fairness and accuracy of report — Abbreviated report — Garbled report —
Adverse comment.

Thompson v Truth and Sportsman Ltd (No 1) (1929) 31 SR(NSW) 129 (FC)

Qualified privilege — Statement made to protect defendant’s own interest —
Existence of malice not proved — Non-suit rightly entered.

Loveday v Sun Newspapers Ltd (1937) 38 SR(NSW) 63 (FC)

Qualified privilege — Statutory defence — Whether operates as Code — Whether
common law principle of reciprocity of interest applies — Defamation Act 1958.

Clines v Australian Consolidated Press Ltd (1966) 67 SR(NSW) 364 (CA)

Reputation in unlawful vocation — Extent of defence — Illegal transaction.
Wilkinson v Sporting Life Publications Ltd (1933) 33 SR(NSW) 243 (FC)

Reputation — Plaintiff’s reputation in unlawful vocation — Extent of defence —
Likely injury not limited to illegal pursuit — Plaintiff failing to register as
distributor of printed matter.

Kings Cross Whisper Pty Ltd v Ray (1970) 72 SR(NSW) 339 (CA)
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DEFAMATION—continued
Particulars

Of statement of defence or plea — Justification — Truth and public benefit —
Matter complained of denial of existence of rumour — “Rolled-up” plea of fair
comment — Whether combined plea of justification and fair comment.

Hopman v Mirror Newspapers Ltd (1960) 61 SR(NSW) 631 (Jacobs J)

Privilege

Absolute privilege — Report by police officer in course of duty.
Gibbons v Duffell (1931) 32 SR(NSW) 31 (FC)

Absolute privilege — Report of Income Tax Commissioner to Treasurer.
Magrath v Jackson (1947) 47 SR(NSW) 342 (FC)

Absolute privilege — Statement concerning civilian made by member of allied
forces in course of duty.

Wright v Cantrell (1943) 44 SR(NSW) 45 (FC)

Qualified privilege — Functions of judge and jury — Express malice — Three
pleas to one cause of action — General verdict for defendants — New trial.

Grigg v Consolidated Press Ltd (1945) 45 SR(NSW) 247 (FC)

Qualified privilege — Malice in rebuttal of defence — Malice of defendant’s
servant or agent — Liability of principal.

Hay v Australasian Institute of Marine Engineers (1906) 6 SR(NSW) 30 (FC)

Qualified privilege — Public documents — Reports of judicial proceedings — Fair
report — What constitutes — Availability of other defences were report unfair —
Defamation Act 1958.

Thom v Associated Newspapers Ltd (1964) 64 SR(NSW) 376 (CA)

Qualified privilege — Public documents — Reports of judicial proceedings —
Publication in good faith — Non-compliance with statute as to printing and
publishing newspapers — Effect — Defamation Act 1958.

Madden v Armidale Newspaper Co Ltd (1964) 64 SR(NSW) 268 (CA)

Qualified privilege — Publication for public good — Excessive publication —
Matter of limited public interest — Publication not for public good —
Defamation Act 1958.

Bridges v Australian Consolidated Press Ltd (1967) 70 SR(NSW) 52 (CA)

Qualified privilege — Rebuttal of privilege by malice — Action against several
defendants — Effect of malice of one.

Dougherty v Chandler (1946) 46 SR(NSW) 370 (FC)

Qualified privilege — Rebuttal of privilege by malice — Evidence of malice —
Admissibility — Indirect motive — Existence of motive must be probable not
merely possible.

Walton v Deaton (1930) 31 SR(NSW) 393 (FC)

Qualified privilege — Rebuttal of privilege by malice — Evidence of malice —
Conduct after cause of action — Conduct of case by counsel.

Guise v Kouvelis (1946) 46 SR(NSW) 419 (FC)
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DEFAMATION—continued
Privilege—continued

Qualified privilege — Rebuttal of privilege by malice — Evidence of malice —
Existence of injurious prejudice.

Mowlds v Fergusson (1939) 40 SR(NSW) 311 (FC)

Qualified privilege — Rebuttal of privilege by malice — Evidence of malice —
Need for substantial evidence of malice.

Godfrey v Henderson (1944) 44 SR(NSW) 447 (FC)

Qualified privilege — Rebuttal of privilege by malice — Presumption of bona
fides — Officer called on to report on subordinate’s conduct.

Oldfield v Keogh (1941) 41 SR(NSW) 206 (FC)

Qualified privilege — Reports, extracts from registers and other public
documents — Statutory protection where publishing public notifications by
government — Whether defence available to controllers of newspapers only.

Forster v Watson (1944) 44 SR(NSW) 399 (FC)

Qualified privilege — Statements made in respect of a duty or interest — Matters
of common interest — Statements by clergyman to members of church —
Morality of church member.

Mellor v Parker (1902) 2 SR(NSW) 156 (FC)

Qualified privilege — Statements made in respect of a duty or interest — On
matters of common interest — Publication in newspaper.

Andreyevich v Kosovich and Publicity Press (1938) Pty Ltd (1947) 47 SR(NSW)
357 (FC)

Qualified privilege — Statements made in respect of duty or interest — Particular
statements — Trade information — Report of trade protection agency to
subscriber — Volunteered information — Evidence of malice.

Macintosh v Dun (1905) 5 SR(NSW) 708 (FC)

Qualified privilege — Statements made in respect of duty or interest — Report by
Council building inspector — Council approving report — Malice.

Dawson v Bulli Shire Council (1927) 27 SR(NSW) 509 (FC)

Statutory qualified privilege — Reports extracts from registers and other public
documents — Statutory protection in respect of publication by newspapers of
public notifications by government — Whether defence available to controllers of
newspapers only.

Campbell v Associated Newspapers Ltd (1948) 48 SR(NSW) 301 (FC)

Publication

Identification — Need to prove publication to person having special knowledge —
Plaintiff able to be identified by small number of persons.

Cross v Denley (1952) 52 SR(NSW) 112 (FC)

Interstate publication — Admissibility of fact — In relation to damages — In
relation to defence of qualified privilege — Single count in declaration —
Duplicity — Defamation Act 1958.

McLean v David Syme & Co Ltd (1970) 72 SR(NSW) 513 (CA)
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DEFAMATION—continued
Publication—continued

Meaning of “publication” — Need to prove publication to person having special
knowledge — Where matter not ex facie defamatory or person not named.

Consolidated Trust Co Ltd v Browne (1948) 49 SR(NSW) 86 (FC)

Occasion privileged — Evidence of publication — Conversation between parties —
Presence of third person not known — Rebuttal of privilege by malice.

Robb v Morrison (1920) 20 SR(NSW) 163 (FC)

Statements amounting to defamation

Imputations — Natural meaning of words — Criticism of local council in
approving building application by councillor — Imputations on conduct of
councillor.

Jones v Skelton (1961) 62 SR(NSW) 180 (FC)

Innuendo — Reasonable construction of words used — Evidence of person reading
words.

Slatyer v Daily Telegraph Newspaper Co (1907) 7 SR(NSW) 488 (FC)

Innuendo — Words not defamatory per se — Defamatory meaning alleged in
innuendo — Sufficiency.

Wilkinson v S Bennett Ltd (1920) 20 SR(NSW) 689 (FC)

Of company — Libel reflecting on conduct of business — Article alleging unfair
practices and intimidation — Whether capable of defamatory meaning.

Schweppes Ltd v Lawrence (1908) 8 SR(NSW) 175 (FC)

Particular statements — Improper conduct — Bogus philanthropy — Valueless
donations to charitable objects — Allegation admittedly untrue — Truth and
public benefit.

Rofe v Smith’s Newspapers Ltd (1924) 25 SR(NSW) 4 (FC)

Particular statements — Improper conduct — Engineering calamitous strike.
Doyle v McIntosh (1917) 17 SR(NSW) 402 (FC)

Particular statements — Reference to plaintiff — Defamation of class of
persons — Plaintiff member of class — Evidence of person reading article —
Reference not clear.

Godhard v James Inglis & Co Ltd (1904) 4 SR(NSW) 327 (FC)

DEFENCE AND WAR

Black marketing

Offences — Knowingly concerned in commission of offence — Conviction —
Penalties — Order for payment of price of goods — No evidence of value of
goods — Nature of power being exercised.

Ex parte Coorey (1944) 45 SR(NSW) 287 (FC)

Defence forces

Exemptions — Conscientious objector — Distinction between “conscientious
belief” and “intellectual persuasion” — National Service Act 1951.

Taylor v Minister for Labour and National Service (1970) 72 SR(NSW) 490 (CA)
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DEFENCE AND WAR—continued
Defence forces—continued

Service — Nature of relationship between Crown and serviceman — Whether
Crown contractually bound — Pay and allowances — Regulations reducing rate
after enlistment — Taking effect prior to notification — Whether effective to
reduce rate prior to notice.

Welsh v Commonwealth of Australia (1946) 47 SR(NSW) 199 (FC)

Termination of service — Soldier on active service — Effect of termination —
Retained in safe custody — Acquitted of murder on ground of insanity —
Continued detention valid — Army Act 1881 (Imp).

Ex parte Cupit; Re Cupit (1954) 55 SR(NSW) 184 (FC)

Ex-servicemen

Reinstatement in civil employment — Prescribed obligation — Offence —
Defences — Offer to reinstate in most favourable occupation and conditions as
practicable — Impracticability — Degree.

Re Commissioner for Railways; Ex parte Alexander (1947) 47 SR(NSW) 256
(CCA)

Reinstatement in civil employment — Reinstatement on conditions not less
favourable than previous employment — Officer on leave of absence during war
service — Reinstatement senior to those previously junior — Appeal —
Jurisdiction of Railways Appeals Board.

Ex parte Commissioner for Railways; Re McCulloch (1946) 46 SR(NSW) 254
(FC)

Reinstatement in civil life — Preference in employment — Prosecution of
offence — Fitness for employment — Question for magistrate.

David v Western Suburbs Hospital (1941) 42 SR(NSW) 26 (FC)

Peace Treaties

Construction — Regulation of pecuniary obligations between contracting powers
and opposing power — Debts due to German national — Company in voluntary
liquidation — Company under alien control — Voluntary liquidator British
subject.

Justus Scharff & Co v Hagen (1922) 22 SR(NSW) 612 (FC)

Price control

Offences — Failure to keep proper books and accounts — Failure to keep stock and
cost records where applicable — “Cost” — Whether offence disclosed in
information — Onus of proof.

Ex parte Brierley; Re Elvidge (1947) 47 SR(NSW) 423 (FC)

Offences — Failure to keep proper books and accounts — Notice by Commissioner
to keep books — Not necessary books are proper for class of business — Small
business with single employee — Uncertainty.

Ex parte Dean; Re Johnston (1948) 48 SR(NSW) 310 (FC)

Offences — Price-fixing order — Order invalid when promulgated — Subsequent
regulation validating unrevoked Orders — Validity of conviction.

Ex parte Cullen; Re Maher (1943) 44 SR(NSW) 324 (FC)
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DEFENCE AND WAR—continued
Price control—continued

Offences — Refusal to sell at fixed price — Defence that reasonable quantity
supplied or unavailable — Validity — Uncertainty.

Ex parte Callinan; Re Russell (1945) 45 SR(NSW) 358 (FC)

Offences — Sale of goods above maximum price — Goods held by trader for sale
by retail — Article manufactured to order — No offence within regulations.

Ex parte Rosenwax; Re Ryan (1943) 43 SR(NSW) 174 (FC)

Offences — Sale of goods above maximum price — Provision for refund of
excess — Penalty — Validity.

R v Ansiewiez (1948) 48 SR(NSW) 478 (CCA)

Offences — Sale of goods or supply of services above maximum price —
Information charging supply of goods and supply of service for undivided
remuneration — Order fixing maximum remuneration — Supply of two services
for undivided remuneration no offence.

Ex parte Thomas; Re Otzen (1947) 47 SR(NSW) 261 (FC)

Offences — Sale of goods or supply of services above maximum price — Sale of
goods — Evidence establishing agreement to sell — No evidence of sale.

Ex parte Rowston; Re Hogan (1946) 46 SR(NSW) 414 (FC)

Offences — Sale of goods or supply of services above maximum price — Sale of
goods — Penalty — Forfeiture of money or goods in respect of which offence
committed — Sale of car — Forfeiture of money paid — Validity of order.

Bassin v Standen (1945) 46 SR(NSW) 16 (FC)

Offences — Sale of goods or supply of services above maximum price — Sale of
goods — Sale of bulk wine bottled by seller — Proof that sale was of bulk
wine — Proof that sale by retail.

Ex parte Gavagna; Re Otzen (1946) 46 SR(NSW) 257 (FC)

Offences — Sale of goods or supply of services above maximum price — Sale of
goods — Sale of poultry by auction — Bids subject to weighing and adjustment.

Ex parte Roberts; Re Gale (1945) 46 SR(NSW) 186 (FC)

Price-fixing orders — Effect of vagueness and uncertainty in orders — No certain
objective standard established — Price specified by formula — Ascertainment of
“cost” uncertain — Sale by manufacturer.

Trief v Charles Parsons & Co Pty Ltd (1946) 46 SR(NSW) 265 (FC)

Price-fixing orders — Powers of Commissioner — Declared service — Method of
fixing prices — Validity.

Ex parte Byrne; Re King (1944) 45 SR(NSW) 123 (FC)

Price-fixing orders — Powers of Commissioner — Fixation of price not effected in
order — Reference to extraneous document — Whether executive or legislative
in nature — Validity.

McIver v Allen (1943) 4 SR(NSW) 266 (FC)

Price-fixing orders — Powers of Commissioner — Order fixing price at cost to
seller — Validity — “Cost” — “Manufacture” — Offence.

Ex parte McMillan; Re Craig (1944) 45 SR(NSW) 229 (FC)
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DEFENCE AND WAR—continued
Rationing

Liquid fuel regulations — Offences — Disposal to person not holding permit —
Liability of principal for act of agent — Authority of agent.

Ex parte Colonial Petroleum Oil Pty Ltd; Re Byrne (1944) 44 SR(NSW) 306 (FC)

Liquid fuel regulations — Offences — Failure to surrender sufficient cancelled
ration tickets — No manner of surrender prescribed.

Ex parte Murphy; Re Hennessy (1949) 49 SR(NSW) 210 (FC)

Service

What constitutes — Effect of de facto service in army in time of war — Irregular
enlistment — Court martial — Alien national.

Ex parte Koutalianos; Re Rushton (1945) 45 SR(NSW) 269 (FC)

War

Effect on civil rights — Actions and proceedings — Alien enemy — Ability to sue
upon cessation of “hostilities” — Infringement of trade mark.

Schering AG v Pharmedica Pty Ltd (1950) 52 SR(NSW) 16 (Roper CJ in Eq)

Effect on civil rights — Contracts — Contract made after commencement of
war — Application of Enemy Contracts Annulment Act 1915.

Armstrong & Royse Ltd v Babcock & Wilcox Ltd (1920) 20 SR(NSW) 474 (FC)

Effect on civil rights — Contracts — Contract of agency — Power of attorney —
Donor becoming enemy alien — Exercise of powers not involving intercourse
with enemy — Donor joined as defendant in legal proceedings — Power of
donee to act as defendant.

Perpetual Trustee Co Ltd v Aroney (1944) 44 SR(NSW) 313 (Nicholas CJ in Eq)

Trading with the enemy — Acts and conduct constituting — Payment of purchase
money to attorney of enemy — Duty of Registrar-General to refuse to register
transfer.

Re White (1915) 15 SR(NSW) 217 (Harvey J)

DISCOVERY AND INTERROGATORIES

Discovery

Against what persons — Statutory body representing the Crown.
Skinner v Commissioner for Railways (1937) 37 SR(NSW) 261 (FC)

At what stage of proceedings — Effect of premature application.
Macintosh v Dun (1905) 5 SR(NSW) 99 (FC)

Preliminary discovery — Discretionary matter — Reasonable grounds to believe
documents exist.

Herman v Douglas (1922) 22 SR(NSW) 317 (FC)

Inspection of documents

Against what persons — Nominal defendant — Nominal defendant on behalf of
Crown.

Downie v Jamieson (1922) 22 SR(NSW) 121 (FC)
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DISCOVERY AND INTERROGATORIES—continued
Inspection of documents—continued

Grounds for resisting — Relation solely to party’s own case — Need to state
intention to use.

Allen v City Bank of Sydney (1902) 2 SR(NSW) Eq 143 (Simpson CJ in Eq)

Time and manner of inspection — At what time granted — Where inspection only
necessary to prove damages — Postponement of inspection till trial.

Cohen v Brand (1920) 20 SR(NSW) 481 (FC)

Interrogatories

Upon what matters — Charge of neglect by trustees — Oppressive interrogatories.
Green v Green (1912) 13 SR(NSW) 126 (FC)

Upon what matters — Claim of neglect by trustees — Admissions — Particulars.
Green v Green (1912) 12 SR(NSW) 630 (Rich J)

Upon what matters — Facts essential to plaintiff’s case — Scope — Matter
entirely within opponent’s knowledge — Infringement of patent.

Potter’s Sulphide Ore Treatment Ltd v Sulphide Corporation Ltd (1911) 11
SR(NSW) 266 (FC)

Upon what matters — Facts indirectly assisting case.
Osborne v Sparke (1907) 7 SR(NSW) 460 (Simpson CJ in Eq)

Upon what matters — Knowledge held by company — Name of servant or agent
alleged to have knowledge.

Bellambi Coal Co Ltd v Barry (1904) 4 SR(NSW) 748 (Simpson CJ in Eq)

Upon what matters — Particular cases — Name of agent alleged to have made
fraudulent representations — Substance of conversations at which representations
made.

West v Conway (1923) 23 SR(NSW) 344 (Street CJ in Eq)

Upon what matters — What questions disallowed — Disclosure of opponent’s
evidence.

McKenzie v Davison (1903) 3 SR(NSW) 273 (Simpson CJ in Eq)

What questions disallowed — Irrelevance — General irrelevance.
Broken Hill Pty Block 14 Co Ltd v Municipal District of Broken Hill (1901) 1

SR(NSW) Eq 50 (FC)

Who may be interrogated — Defendant becoming bankrupt.
Rickard v Caldwell (1911) 12 SR(NSW) 1 (Simpson CJ in Eq)

DUST DISEASES

Damages assessment

Compensation payments — Need to be taken into account when assessing
damages — Mitigation of damages — Onus of proof — Plaintiff claiming
permanent loss of earning capacity — Workers Compensation (Silicosis) Act
1942.

Adams v Ascot Iron Foundry Pty Ltd (1968) 72 SR(NSW) 120 (CA)
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EASEMENTS

Creation

By implication — Derogation from grant — Drainage.
Lancaster v Lloyd (1927) 27 SR(NSW) 379 (Harvey CJ in Eq)

By implication — From description — Land described as abutting on lane.
Seaman v Dabbs (1924) 24 SR(NSW) 481 (Maughan AJ)

By implication — From description — Land described as abutting on lane.
Cowlishaw v Ponsford (1928) 28 SR(NSW) 331 (Harvey CJ in Eq)

By implication — Implied grant and reservation — Derogation from grant —
Alteration of dominant tenement — Alteration of place of access — Whether
right of way remained.

Braye v Horsfall (1908) 8 SR(NSW) 258 (Simpson CJ in Eq)

Prescription by — Length of time — Time immemorial — Application of
presumption of lost grant.

Delohery v Permanent Trustee Co of NSW (1903) 4 SR(NSW) 1 (Simpson CJ in
Eq)

Prescription

Quality of enjoyment — Consent — Mortgagor in possession of servient
tenement — Also owner of dominant tenement.

Brown v Clark (1917) 17 SR(NSW) 653 (Harvey J)

Right of way

Obstruction — When obstruction actionable — Gate — Fence reducing width of
way — Substantial interference.

Powell v Langdon (1944) 45 SR(NSW) 136 (Roper J)

EDUCATION

Government schools

Enrolment of pupil — “Admission” — Discretion of Minister — Refusal to allow
attendance at specific school — Mandamus — Nature of Minister’s duty —
Parents without right of freedom of choice — Public Instruction (Amendment)
Act 1916.

Ex parte Cornford; Re Minister for Education (1961) 62 SR(NSW) 220 (FC)

Universities

Powers of governing bodies — Power to exclude “failed” student — Senate
resolution to limit repeating of years — Procedure — Power of Senate to
delegate.

Ex parte Forster; Re University of Sydney (1963) 63 SR(NSW) 723 (FC)

Visitor to university — Jurisdiction and powers — Student refused deferred
examination — Allegation of vindictiveness — Refusal by visitor to
investigate — Whether mandamus available.

Ex parte McFadyen (1945) 45 SR(NSW) 200 (FC)
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EJECTMENT

Defences

Equitable — Equitable defence of promise or expectation of lease and entry and
work done upon faith thereof — Conditional nature of relief in equity —
Transfer of action to equity.

Commonwealth of Australia v AE Goodwin Ltd (1961) 62 SR(NSW) 315 (FC)

Equitable — On facts pleaded defendant entitled to conditional injunction —
Transfer of action into equity court.

Narooma Motels Pty Ltd v Champion (1961) 61 SR(NSW) 473 (Brereton J)

Title

Constructive notice of tenancy — Purchaser of property aware vendor not in
possession — Failure to make inquiry of person in possession — Purchaser
affected by constructive notice — Real Property Act 1900.

Clyne v Lowe (1968) 69 SR(NSW) 433 (CA)

Documentary title — Legal title to conditional purchase — Proof of plaintiff’s title.
Green v Green (1902) 2 SR(NSW) 381 (FC)

Rights based on possession — Defences — De facto physical possession — Death
of lessee — Tenancy vesting in Public Trustee — Physical occupation by
licensee of deceased tenant — Powers and functions of Public Trustee — Wills,
Probate and Administration Act 1898-1954.

Oxford Meat Co Pty Ltd v McDonald (1963) 63 SR(NSW) 423 (FC)

Rights based on possession — Former matrimonial home — Deserted wife
remaining in possession — Husband sole registered proprietor — Sale —
Purchaser seeking possession.

Dickson v McWhinnie (1958) 58 SR(NSW) 179 (FC)

Rights based on possession — What constitutes possession — Trespasser —
Acquiescence by person put out of possession by trespasser — Series of
occupiers.

Hawdon v Khan (1920) 20 SR(NSW) 703 (FC)

Standing of claimant — Former matrimonial home — Deserted wife remaining in
possession — Action in ejectment by husband.

Henderson v Henderson (1950) 51 SR(NSW) 217 (FC)

ELECTRICITY AND GAS

Authorities and undertakings

Supply of electricity — Statutory prohibition on supply outside geographical
area — “Supply” — Council line ending at border — Transmission thereafter by
customer’s private line — Breach of statutory limitation — Local Government
Act 1919 — Electricity Development Act 1945.

Oxley County District Council v Macleay River County District Council (1964) 65
SR(NSW) 13 (CA)
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ELECTRICITY AND GAS—continued
Electricity

Offences — Licence — Performing work without licence — Onus of proof —
Electricity Development Act 1945-1948.

Ex parte RJ Wimborne Pty Ltd; Re Beale (1957) 58 SR(NSW) 353 (FC)

Offences — Unlicensed person undertaking electrical wiring work —
“Undertake” — Company not liable for subcontractors acts — Electricity
Development Act 1945.

McLeish v FT Eastment & Sons Pty Ltd (1970) 71 SR(NSW) 178 (CA)

Electricity authorities

Charges — Recovery of amounts payable for supply — Amendment of
declaration — Whether new cause of action — Statute of Limitations.

Penrith Municipal Council v Australian Blue Metal Ltd (1959) 60 SR(NSW) 608
(FC)

County council — Powers — To let contract for supply of electricity — Validation
of contract as trading franchise — Purchase in bulk.

Kempsey Municipal Council v Kempsey Electric Light & Power Co (1920) 21
SR(NSW) 114 (Harvey J)

Electricity Commission — Powers of Commission — To take mining lease and
mine coal.

NSW Mining Co Pty Ltd v Attorney-General (NSW) (1967) 67 SR(NSW) 341
(CA)

Electricity Commission — Supply in bulk — Disagreement on charges —
“Dispute” — Minister’s duty to refer dispute — Electricity Commission Act
1950.

Ex parte Sydney County Council; Re Renshaw (1953) 53 SR(NSW) 240 (FC)

Electricity development — Overhead lines — Employer’s statutory duties —
Whether breach gives private right of action — Whether breach by employee
precludes action by widow — Validity of regulations — Electricity Development
Act 1945.

Tonelli v Electric Power Transmission Pty Ltd (1967) 67 SR(NSW) 308 (CA)

Regional authorities — Supply of electricity — Power of council to let contract for
supply of electricity — Specified area and period — Subsidiary contracts —
Governor’s approval — Local Government Act 1919.

Attorney-General (NSW) v Shire of Lake Macquarie (1926) 26 SR(NSW) 208
(Harvey CJ in Eq)

Regional authorities — Transfers and amalgamations — County district —
Recommendation to constitute — Validity — Failure to hold enquiry —
Electricity Development Act 1945.

Wingecarribee Shire Council v Minister for Local Government (1953) 53
SR(NSW) 523 (McLelland J)

Supply — Tenant of premises — Liability to pay for electricity supplied to previous
tenant — Refusal of supply.

Betts v Municipal Council of Manly (1923) 23 SR(NSW) 249 (FC)
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ELECTRICITY AND GAS—continued
Electricity authorities—continued

Transfers and amalgamations of areas — Transfer from Shire Council to Sydney
County Council — Division of assets — Assets held for more than one
purpose — Construction of enabling statute — Expropriation Act — Gas and
Electricity Act 1935.

Hornsby Shire Council v Sydney County Council (1962) 63 SR(NSW) 796 (FC)

Gas

Gas pipes and mains — Pipes laid under streets — Statutory right to lay pipes —
Liability for rental charge by local council.

Katoomba Municipal Council v Katoomba and Leura Gas Co (1917) 17 SR(NSW)
139 (FC)

Offences

Work performed by unlicensed person — Statutory obligation of personal
supervision by licensed person — Degree of supervision required — Electricity
Development Act 1945.

McLeish v O’Donnell Griffin & Co Pty Ltd (1968) 69 SR(NSW) 334 (CA)

Regional authorities

County council — Legal proceedings against — Application of statutory provisions
as to notice and of time limitations — County council not within definition of
“council” — Local Government Act 1919.

Jones v Mackellar County Council (1966) 67 SR(NSW) 142 (CA)

EMPLOYMENT LAW

Contract of employment

Construction — Termination of employment — Engagement for thirteen weeks —
Guarantee for eleven and a quarter weeks salary — Termination prior to
guaranteed period — Termination under powers conferred by contract.

Cook v JC Williamson Ltd (1919) 19 SR(NSW) 317 (FC)

Construction — When service commences — Transport to place of employment —
Action for negligence.

Bowen v WG Matchett & Co Ltd (1925) 25 SR(NSW) 367 (FC)

Discharge and breach — Contractual nature of relationship — Refusal by
employee to work — Circumstances justifying dismissal.

Consolidated Press Ltd v Thompson (1952) 52 SR(NSW) 75 (FC)

Discharge and breach — Misconduct — Evidence of misconduct.
Associated Dominion Assurance Society Pty Ltd v Andrew (1949) 49 SR(NSW)

351 (FC)

Duration and termination — Continuance dependent upon satisfaction —
Employment subject to duties being carried out to “entire satisfaction” of
employer.

Hogan v Tumut Shire Council (1954) 54 SR(NSW) 284 (McLelland J)
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EMPLOYMENT LAW—continued
Contract of employment—continued

Duration and termination — Continuance dependent upon satisfaction —
Employment to be continued “subject to satisfactory service” — Claim for
wrongful dismissal — Onus of proof.

Connolly v Labor Daily Ltd (1925) 25 SR(NSW) 398 (FC)

Effect of awards and agreements — Period of notice specified in contract —
Whether affected by subsequent federal industrial award.

Kilminster v Sun Newspapers Ltd (1931) 31 SR(NSW) 472 (FC)

Effect of awards and agreements — Statutory remedy for recovery of wages —
Whether exclusive — Work covered by award — Claim not within six months.

Fagan v Public Trustee (1934) 34 SR(NSW) 189 (FC)

Parties — Authority — Wife agent for husband — Engagement of domestic
servant.

Ex parte Barnett (1907) 7 SR(NSW) 788 (FC)

Remedies for breach of contract — Against employer for wrongful dismissal —
Salary in lieu of notice — Non-acceptance by employee — What constitutes
wrongful dismissal.

Watson v Automatic Fire Sprinklers Pty Ltd (1946) 46 SR(NSW) 336 (FC)

Remedies for breach of contract — Procedure and evidence in action for wrongful
dismissal — Onus of proof — Where promise to employ qualified by
exception — Proof of exception.

Gordon v Australian and New Zealand Theatres Ltd (1940) 40 SR(NSW) 512
(FC)

Remedies for breach — Measure of damages — Damages for breach of agreement
to pay actors return fares to England — Loss of engagements in England —
Facts in contemplation of parties.

Watson v Brennan’s Amphitheatres Ltd (1915) 15 SR(NSW) 332 (FC)

Remedies upon breach — Against employer for wrongful dismissal — Damages
for wrongful dismissal — Measure of damages — Mitigation of damages.

Bagnall v National Tobacco Corporation of Australia Ltd (1934) 34 SR(NSW)
421 (FC)

Remuneration — Remuneration by proportion of profits — Calculation of
profits — Deductions — Payment of remuneration — Income tax.

Hayman v Betta Brushware Pty Ltd (1946) 47 SR(NSW) 4 (FC)

Trade secrets — Obligation of confidentiality — Subsequent employers.
Ormonoid Roofing and Asphalts Ltd v Bitumenoids Ltd (1930) 31 SR(NSW) 347

(Harvey CJ in Eq)

Validity — Restraint of trade — As condition of retiring allowance — Invalid
condition — Severable.

Ronayne v Howard F Hudson Pty Ltd (1970) 71 SR(NSW) 269 (CA)
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EMPLOYMENT LAW—continued
Contract of service

Effect of awards and agreements — Industrial agreement affecting employment —
Claim for wrongful dismissal — Whether plaintiff obliged to put in evidence
industrial agreement — Notice of termination — Refusal to accept subordinate
position at same salary — Obligation to provide reasonable notice.

McCarthy v Windeyer (1925) 26 SR(NSW) 29 (FC)

Liability between master and servant

Master liable to third party for tort of servant — Liability of servant in damages.
Davenport v Commissioner for Railways (1953) 53 SR(NSW) 552 (FC)

Remuneration — Suspension — Agreement to pay daily rate — Right to suspend
work during rain — Shearing contract — Payment for wet days.

Chisholm v Falkiner & Sons Ltd (1913) 13 SR(NSW) 74 (FC)

Liability of master for acts of servant

Evidence and onus of proof in action against employer — Sufficiency of
evidence of relationship of master and servant and that act done in course of
employment — Name and address of employer on side of vehicle — Admission.

Trenchard v Ryan (1910) 10 SR(NSW) 618 (FC)

Evidence and onus of proof — Sufficiency of evidence of relationship and act
done in course of employment — Negligence of driver of vehicle — Evidence in
denial by employer — Jury not bound to accept defendant’s evidence.

Hammer v S Hoffnung & Co Ltd (1928) 28 SR(NSW) 280 (FC)

Evidence and onus of proof — Sufficiency of evidence of relationship of master
and servant and act in course of employment — Negligence — Proof servant was
involved on master’s business.

Rumpf v Fresh Food & Ice Co (1907) 7 SR(NSW) 260 (FC)

For what acts liable — Acts in course of employment — Employee assaulting
customer of hotel — Act outside course of employment.

Flew v Deatons Pty Ltd (1949) 49 SR(NSW) 219 (FC)

For what acts liable — Authorized acts — Implied authority to arrest — Servant
off duty but doing work for master — Railway employee.

Hamilton v Railway Commissioners (1905) 5 SR(NSW) 267 (FC)

For what acts liable — Course of employment and scope of authority — Protection
of master’s property — Arrest and prosecution of offenders — Act of
manager — Malicious prosecution.

Hamilton v Hordern (1903) 3 SR(NSW) 139 (FC)

For what acts liable — Course of employment and scope of authority — Trespass.
McCorquodale v The Shell Oil Co of Australia Ltd (1932) 33 SR(NSW) 151 (FC)

Negligence of — Evidence and onus of proof in proceedings against employer —
Sufficiency of evidence of relationship of master and servant and act done in
course of employment — Mere proof of ownership.

Ferguson v Wagner (1926) 27 SR(NSW) 9 (FC)
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EMPLOYMENT LAW—continued
Liability of master for acts of servant—continued

Negligence of — Evidence and onus of proof in proceedings against employer —
Sufficiency of evidence of relationship of master and servant and act done in
course of employment — Negligence of driver of vehicle — Mere proof of
ownership of vehicle.

Goldman v Barnfield (1927) 27 SR(NSW) 405 (FC)

Negligence of — Sufficiency of evidence act done in course of employment —
Servant driver of vehicle — Mere proof of ownership — Evidence of user of
vehicle in business.

Ward v Roy W Sandford Ltd (1919) 19 SR(NSW) 172 (FC)

Torts of employee — Evidence and onus of proof in proceedings against
employer — Sufficiency of evidence of relationship of master and servant and
acts done in course of employment — Negligence of driver of vehicle —
Evidence of use of vehicle in business.

Hughes v Howie, Moffatt & Co Ltd (1930) 31 SR(NSW) 55 (FC)

Torts of employee — Failure to observe statutory regulation — Statutory duty
imposed on servant — Act done in course of employment.

Long v Darling Island Stevedoring and Lighterage Co Ltd (1956) 56 SR(NSW)
387 (FC)

Torts of employee — For what acts liable — Course of employment and scope of
authority — Implied authority to arrest — No power in master to arrest — No
implied authority for servant to arrest — Ship’s master at arms.

Hunting v Orient Steam Navigation Co Ltd (1922) 22 SR(NSW) 132 (FC)

Who liable and for whose acts — Defamation — Local manager of company.
Coroneo v Kurri Kurri and South Maitland Amusement Co Ltd (1934) 34

SR(NSW) 194 (FC)

Who liable and for whose acts — Evidence and onus of proof in proceedings
against employer — Sufficiency of evidence of relationship of master and servant
and act done in course of employment — Negligence of driver of vehicle —
Evidence of ownership — Evidence driver had signed off for day.

Christmas v Nicol Bros Pty Ltd (1941) 41 SR(NSW) 317 (FC)

Who liable and for whose acts — Trespass — For master’s benefit.
McAlary v Stafford (1902) 2 SR(NSW) 386 (FC)

Who liable and for whose acts — Who liable as master — Plaintiff temporarily
taking charge of defendant’s servant — Duty of defendant to guard plaintiff from
injury — Defendant’s servant injuring plaintiff.

McFerran v Randle (1903) 3 SR(NSW) 445 (FC)

Who liable and for whose acts — Who liable as master — Servant supplied by
contractor — Hire of vehicle and driver — Whether driver servant of owner or
hirer — Injury while helping employee of another employer — Employers
engaged on joint enterprise.

McDonald v Commonwealth (1945) 46 SR(NSW) 129 (FC)

Liability of master for injury to servant

At common law — Standard of care — Contributory negligence — Inadvertence.
Carlyle v Commissioner for Railways (1954) 54 SR(NSW) 238 (FC)
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EMPLOYMENT LAW—continued
Liability of master for injury to servant—continued

At common law — Volenti not fit inuria — Knowledge and acceptance of risk —
Skilled employee.

Hewertson v Courtaulds (Aust) Ltd (1957) 57 SR(NSW) 398 (FC)

Causation — Experienced worker injured from slip in oil spill — Worker failing to
clean oil spill — No evidence of negligence by employer.

Murphy v Huntley Colliery Pty Ltd (1970) 71 SR(NSW) 345 (CA)

Common law liability — Contributory negligence — Employee using method by
employer’s instructions — Employee bound to conform to foreman’s orders.

Hartge v F Lassetter & Co Ltd (1916) 16 SR(NSW) 174 (FC)

Common law liability — Duty to provide safe and adequate plant and
appliances — Failure to minimize exposure to dust — Earthworks — Silicosis.

Power v Snowy Mountains Hydro Electric Authority (1956) 57 SR(NSW) 9 (FC)

Common law liability — Essentials to cause of action — Adoption of dangerous
system of work — Failure to allege negligence or knowledge.

Avern v Pearson (1913) 13 SR(NSW) 563 (FC)

Common law liability — Evidence and onus of proof — Failure to observe
statutory regulation — Contributory negligence.

Long v Darling Island Stevedoring and Lighterage Co Ltd (1955) 56 SR(NSW)
137 (FC)

Common law liability — Evidence and onus of proof — Prima facie case — Proof
of cause of defect — Admissibility of expert evidence.

Habessis v Australian Iron & Steel Ltd (1961) 62 SR(NSW) 126 (FC)

Common law liability — Proper plant and appliances — Box used for access to
raised platform — Injury to worker when box collapsed.

NSW Fresh Food & Ice Pty Ltd v Graham (1963) 63 SR(NSW) 244 (FC)

Common law liability — Safe access to place of work — Access between public
street and premises — Over land of another — Whether relationship of master
and servant existed for journey.

Boczulik v ACI Metal Stamping & Spinning Pty Ltd (1963) 63 SR(NSW) 1035
(FC)

Common law liability — Safe access to place of work — Camp beside permanent
way — Use of permanent way — Employee killed by train at night — Volenti
non fit injuria.

Key v Commissioner for Railways (1941) 41 SR(NSW) 60 (FC)

Common law liability — Safe and adequate plant and appliances — Commercial
traveller provided with car — Condition of tyres.

Sheehy v Wingrove & Co Pty Ltd (1961) 62 SR(NSW) 211 (FC)

Common law liability — Safe and adequate plant and appliances — Defective
equipment — Foreseeability of injury.

Harrison v South Clifton Mining Co Ltd (1963) 63 SR(NSW) 689 (FC)

Common law liability — Safe and adequate plant and appliances — Duty to
provide and maintain — Standard of maintenance.

Beckman v Oceanic Steamship Co (1925) 25 SR(NSW) 254 (FC)
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EMPLOYMENT LAW—continued
Liability of master for injury to servant—continued

Common law liability — Safe place of work — Object in roof falling —
Unconnected with employer’s business — Res ipsa loquitur.

Lander v Australian Glass Manufacturers Co Pty Ltd (1961) 62 SR(NSW) 152
(FC)

Common law liability — Standard of care — Onus of proof — Reasonable
precautions — Evidence of trade practice — Death of worker by electrocution.

Politi v Nichol Bros Pty Ltd (1955) 56 SR(NSW) 97 (FC)

Common law liability — Supervision and instruction — Experienced worker —
Injury in lifting heavy weights — Fellow worker known to have weakness from
prior hand injury.

Todd v Juleffs Pty Ltd (1960) 61 SR(NSW) 676 (FC)

Common law liability — Volenti non fit injuria — Appreciation of risk — Issues
of fact.

Broughton v Fielding (1910) 10 SR(NSW) 367 (FC)

Common law liability — Volenti non fit injuria — Ship’s officer standing in
dangerous position.

Murray v Bellambi Coal Co Ltd (1909) 9 SR(NSW) 309 (FC)

Duty to provide safe means of access — Consideration of where access
commences — Place of work becoming place of access — Worker obtaining
repair to part of machine — Injury when returning to machine — Factories
Shops and Industries Act 1962.

Ajaka v Austral Bronze Co Pty Ltd (1969) 71 SR(NSW) 376 (CA)

Duty to provide safe system of work — Failure to provide warning system —
Negligence — Shunting yard — Onus of proof — Need for technical evidence.

Bressington v Commissioner for Railways (1947) 47 SR(NSW) 472 (FC)

Duty to provide safe system of work — Foreseeable risk of injury — Working on
moving apparatus with large spanner in confined space.

Rae v Broken Hill Pty Co Ltd (1956) 57 SR(NSW) 520 (FC)

Duty to provide safe system of work — Throwing debris from roof — Worker
dragged from roof by clothing catching on debris.

Smith v Broken Hill Proprietary Co Ltd (1956) 58 SR(NSW) 127 (FC)

Failure to provide safe system of work — Absence of safety net — Gangway
worker becoming hooked to loading tray — Injury when jumping to deck —
Presence or absence of net not relevant to accident.

Gurnett v Macquarie Stevedoring Co Pty Ltd (1955) 55 SR(NSW) 243 (FC)

Forseeability of injury — Probable danger viewed as reasonable man — Probable
danger from falling bar — Injury caused when stepping back to avoid falling
bar — Actionable negligence.

Malleys Ltd v Rogers (1955) 55 SR(NSW) 390 (FC)

Supervision and instruction — Worker complying with instruction — Worker
placed in position of danger unless care exercised — Injury caused by negligent
conduct of third person — Cause of accident.

Peterson v Stevedoring & Shipping Co (1913) 13 SR(NSW) 236 (FC)
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EMPLOYMENT LAW—continued
Liability of master for injury to servant—continued

Volenti non fit injuria — Workman complaining of danger told to go on
working — Experienced workman — Evidence — Onus of proof —
Admissibility of evidence of precautions taken after worker injured.

Davis v Langdon (1911) 11 SR(NSW) 149 (FC)

Rights of employer against third parties

Injuries to employee — Action per quod servitium amisit — Injury to member of
police force — Relation between Crown and police — Whether action lies.

Attorney-General v Perpetual Trustee Co Ltd (1951) 51 SR(NSW) 109 (FC)

Injuries to employee — Action per quod servitium amisit — Scope of action —
Injury to servant not in domestic sphere — Injury to train driver.

Commissioner for Railways v Scott (1958) 59 SR(NSW) 240 (FC)

Termination of employment

Action for wrongful dismissal — Dismissal without notice — Damages —
Excessive damages.

Harding v Harding (1928) 29 SR(NSW) 96 (FC)

Action for wrongful dismissal — Innocent act of servant in breach of duty —
Damages for wrongful dismissal — Loss of reputation.

Kelmar v Souden (1902) 2 SR(NSW) 348 (FC)

Action for wrongful dismissal — Innocent act of servant in breach of duty —
Procedure and evidence — Neglect of duty — Incompetence.

Smethurst v Municipal District of Wyalong (1902) 2 SR(NSW) 469 (FC)

Action for wrongful dismissal — Procedure and evidence — Misconduct —
Uncontradicted explanation of misconduct.

Griffin v London Bank of Australia Ltd (1919) 19 SR(NSW) 154 (FC)

Action for wrongful dismissal — Procedure and evidence — Particulars — Acts of
misconduct — What must be stated.

Reid v Tooth & Co Ltd (1923) 23 SR(NSW) 487 (FC)

Circumstances justifying dismissal — Misconduct — Misconduct prior to
service — Failure to disclose.

McPhee v Simpson (1910) 10 SR(NSW) 786 (FC)

Circumstances justifying dismissal — Onus of proof — Justification for
dismissal — Misrepresentation as to competency.

Dawson v Australian Linoleum Co Ltd (1926) 26 SR(NSW) 170 (FC)

ENVIRONMENT LAW

Noxious and offensive trades and premises

Noxious trade — Declaration “rag-dealer” noxious trade — “Naming” or
“declaring” a trade — Validity of proclamation — Definition by reference to
conduct of activities undertaken — Application to inter-State trader — Duty as to
cleansing — Noxious Trades Act 1902.

Ex parte Topco Pty Ltd; Re Eldershaw (1960) 60 SR(NSW) 532 (FC)
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ENVIRONMENT LAW—continued
Parks and reserves

Controlling authority — By-laws and regulations — Validity — Prohibition of
unauthorized sale of printed matter.

Ex parte Cottman; Re McKinnon (1934) 35 SR(NSW) 7 (FC)

Controlling authority — Powers — Grant of licence — Area dedicated for public
recreation — Public park — Licence to unincorporated association —
Enforcement by injunction — Whether consent of Minister necessary for grant of
licence — Public Parks Act 1912 — Local Government Act 1919.

Heidke v Sydney City Council (1952) 52 SR(NSW) 143 (Hardie AJ)

Controlling authority — Powers — Grant of licence — Statutory prohibition
against “alienating charging or — disposing” — Whether grant of temporary
licence in breach of statute — Obligation to obtain Minister’s consent — Public
Parks Act 1912.

Attorney-General v Ashfield Municipal Council (1951) 52 SR(NSW) 178
(Hardie AJ)

Controlling authority — Restrictions — Dedication for “public recreation” — Use
for tourist information centre — Crown Lands Act 1884.

Attorney-General (NSW) v Cooma Municipal Council (1962) 63 SR(NSW) 287
(FC)

Creation — By dedication or reservation — Provision in subdivision of land for
public garden and recreation space — Right of Council to require transfer —
Subdivision before 1 January 1919 — Local Government Act 1919.

Warringah Shire Council v Permanent Trustee Co of NSW Ltd (1960) 61
SR(NSW) 92 (McLelland CJ in Eq)

Water pollution

Offences — “Depositing polluting matter upon banks of natural watercourse” —
Night soil buried under earth — “Upon”.

Winterton v Wilson (1929) 29 SR(NSW) 186 (FC)

EQUITY

Ademption

Express — Of legacy by portion.
Re Simpson; Millar v Simpson (1906) 7 SR(NSW) 78 (Street J)

Implied — Devise and subsequent conveyance.
Public Trustee v Regan (1933) 33 SR(NSW) 361 (SC Long Innes J)

Implied — Gift of residue — Prior gift of house — Later gift of furniture.
Parker v Dowling (1916) 16 SR(NSW) 234 (Harvey J)

Implied — Whether doctrine applicable to substitutional gift — Share of deceased
parent — Rights of grandchildren.

Re Wells; Wells v Begley (1930) 30 SR(NSW) 150 (Long Innes J)
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EQUITY—continued
Equitable charges and liens

Generally — Purchase of property partly with purchaser’s money and partly with
outsider’s money — Agreement to pay proportion of sums received by defendant
as commission to plaintiff.

Bethel v Automatic Totalisators Ltd (1927) 28 SR(NSW) 76 (Harvey CJ in Eq)

How created — Owner agreeing to hand sheep to another for sale — Debt due by
owner to third party to be discharged from proceeds — Equitable charge over
proceeds.

White v Conroy (1921) 21 SR(NSW) 257 (Harvey J)

Equitable defences

Laches, acquiescence and delay — Laches and delay — What constitutes —
Lengthy delay — Acts done during interval — Contract to acquire statutory
mining rights — Specific performance.

Boyns v Lackey (1958) 58 SR(NSW) 395 (Hardie J in Eq)

Equitable fraud

Damages — Counts in fraud and contract — Fraudulent misrepresentation inducing
contract — Warranty in same terms contained in contract — General verdict for
damages.

Williams v Moore (1961) 63 SR(NSW) 765 (FC)

Fraudulent misrepresentation — Representation — Parties to the representation —
False representation to promoter of company — Intended to be acted on by
company when formed — Measure of damages.

Leslie Leithead Pty Ltd v Barber (1965) 65 SR(NSW) 172 (CA)

Equitable remedies

Breach of fiduciary duties — Need to charge fraud clearly — Form of
allegation — Allegation of fraud not proved — Right to relief on other
grounds — Amendment of claim to charge fraud.

Middleton v O’Neill (1943) 43 SR(NSW) 178 (FC)

Cancellation and rescission — Rescission claimed on ground of fraud —
Misrepresentations only proved.

Brindley v Scott (1902) 2 SR(NSW) Eq 49 (Simpson CJ in Eq)

Injunctions — Contract of type for which specific performance not granted —
Contract of personal services — Statutory obligation to pay for personal
services — To avoid multiplicity of actions.

Munro v Coonamble Pastures Protection Board (1912) 12 SR(NSW) 426 (Rich J)

Injunctions — To compel performance in specie of term of contract — Distinction
from specific performance — Order to permit inspection of records of
company — Trustee for noteholders right to inspect — Duty of company to
permit inspection.

Burns Philp Trust Co Pty Ltd v Kwikasair Freightlines Ltd (1963) 63 SR(NSW)
492 (FC)
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EQUITY—continued
Equitable remedies—continued

Injunctions — To restrain breach of contract — Contract of type of which specific
performance not granted — Contract for personal service — Agency
agreement — Express stipulation against sales other than through agent.

Atlas Steels (Australia) Pty Ltd v Atlas Steels Ltd (1948) 49 SR(NSW) 157
(Sugerman J)

Mistake — Rectification — Mistake in preparation of settlement — Rectification
after death of settlor — Suit by volunteer — Jurisdiction.

Kent v Brown (1942) 43 SR(NSW) 124 (Roper J)

Remedies — Allegation of fraud not proved — Effect of failure to prove fraud —
Right to relief on other grounds.

Adey v Fisher (1914) 14 SR(NSW) 407 (Harvey J)

Restitution — Contract illegal by statute — No right of recovery under express or
implied contract — Milk distribution by unregistered person — Milk Act 1931.

Le Feuvre v Haddin (1969) 72 SR(NSW) 68 (CA)

Restitution — Recovery of money paid under duress or compulsion — Compulsion
exercised by third parties as to discharge of another’s liability — Transfer by
mortgagor — Transferee’s failure to pay rates — Threat by municipality to
recover from property — Payment by mortgagee — Right to recover from
mortgagee.

Gemmell v Brienesse (1933) 33 SR(NSW) 472 (FC)

Restitution — Recovery of money paid under duress or compulsion — Recovery
from Crown — Statutory exclusion or modification of common law right of
action — Defence to otherwise enforceable claim — Onus of proof.

Ochberg v Commissioner of Stamp Duties (1949) 49 SR(NSW) 248 (FC)

Restitution — Unenforceable contracts — Contracts for services — Effect of
Statute of Frauds — Statutory requirements not met — Measure of recovery —
Reasonable value of services rendered — Admissibility of evidence of parol
agreement to prove value of services.

Horton v Jones (1934) 34 SR(NSW) 359 (FC)

Specific performance — Defences — Absence of readiness and willingness — Sale
of land — Sufficient evidence.

Alam v Preston (1938) 38 SR(NSW) 475 (Nicholas J)

Specific performance — Enforcement of agreement for lease — Counter-claim for
ejectment — Connection with subject matter of suit — Equity Act 1901.

Burnham v Carroll Musgrave Theatres Ltd (1926) 26 SR(NSW) 372
(Davidson AJ)

General principles

Doctrines and presumptions — Conversion and reconversion — Sales by the court
and resumptions — Effect of sale in partition suit.

Charlton v Murray (1909) 10 SR(NSW) 49 (Simpson CJ in Eq)

Doctrines and presumptions — Conversion and reconversion — Sales by the
court — Effect of sale in partition suit.

Lodge v Permanent Trustee Co of NSW Ltd (1918) 18 SR(NSW) 112 (Street CJ in
Eq)



314

INDEX TO SUBJECT MATTER

EQUITY—continued
General principles—continued

Doctrines and presumptions — Conversion and reconversion — Trusts for
conversion — What constitutes — Power to convert mixed fund — Imperative
direction to invest in land.

Re Sanger; Rankin v Sanger (1903) 3 SR(NSW) 284 (Simpson CJ in Eq)

Doctrines and presumptions — Conversion and reconversion — Trusts for
conversion — What constitutes — Where undivided interest in real estate.

Re Ricketson (1917) 17 SR(NSW) 233 (Harvey J)

Doctrines and presumptions — Election — Compensation — Inability to
compensate — Effect.

Public Trustee v Beckman (1914) 15 SR(NSW) 6 (Harvey J)

Doctrines and presumptions — Election — Compensation — Out of what fund —
Where separate wills disposing of different portions of testator’s estate.

In the Will of Douglas Umphelby v Douglas (1909) 9 SR(NSW) 269 (Street J)

Doctrines and presumptions — Election — Election to take under will — Effect
of election.

Melliday v McMahon (1901) 1 SR(NSW) Eq 6 (Simpson CJ in Eq)

Doctrines and presumptions — Election — Intention to dispose of property
belonging to another — Need for clear expression of intention — Unambiguous
devise — Subsequent words of enlargement — Construction.

McKewon v Byron (1903) 4 SR(NSW) 13 (Simpson CJ in Eq)

Fraudulent and innocent misrepresentation — Falsity — Evidence of falsity —
Representation as to takings of business — Hotel business — Takings of licensee
replacing plaintiff — Opinion as to potential improvements on plaintiff’s
predecessor.

Mc Allister v Richmond Brewing Co (NSW) Pty Ltd (1942) 42 SR(NSW) 187 (FC)

Offer to do equity — “He who seeks equity must do equity”.
Handover v Langman (1929) 29 SR(NSW) 435 (FC)

Undue influence and duress — Presumption from relationship of parties — Parent
and child — Rebuttal of presumption — Emancipation from parental influence.

Lamotte v Lamotte (1942) 42 SR(NSW) 99 (Roper J)

Undue influence and duress — Whether settlement voluntary — No consideration
expressed — Part of larger transaction under which benefit received by settlor.

Berk v Permanent Trustee Co of New South Wales Ltd (1947) 47 SR(NSW) 459
(Nicholas CJ in Eq)

Notice

Effect of notice — Onus of proof.
Mills v Renwick (1901) 1 SR(NSW) Eq 173 (Simpson CJ in Eq)

Penalty

Agreement in restraint of trade — Covenant to pay certain sum as and for
liquidated damages on breach.

Earp v Gillam (1901) 1 SR(NSW) Eq 281 (Walker J)
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EQUITY—continued
Priority and notice

Notice — What knowledge may constitute — Time acquired — Title to land
acquired against trustee — Adverse possession prior to trust.

Clarke v Spinks (1906) 6 SR(NSW) 653 (Street J)

Settlements

Construction of settlements — Settlement containing trust to settle daughter’s
shares — “In such manner” as trustees think proper — Trustees to select
beneficial interests.

Brown v Commissioner for Stamps (1918) 18 SR(NSW) 62 (FC)

Construction of settlements — Vested or contingent interests — Gift to trustees to
apply income for maintenance of son during minority and transfer assets upon
attaining majority — Contingent gift.

Perpetual Trustee Co Ltd v Commissioner for Stamp Duties (1940) 40 SR(NSW)
571 (FC)

Tenant for life and remainderman — Apportionment of losses — Loss on
realization of securities — Apportionment according to principle Re Atkinson
([1904]) 2 Ch 160).

Permanent Trustee Co of NSW Ltd v Macphillamy (1938) 38 SR(NSW) 541
(Nicholas J)

Tenant for life and remainderman — Apportionment of losses — Loss on sale of
station property — Abnormal losses — Life tenant acting bona fide.

Ferguson v Ferguson (1940) 40 SR(NSW) 595 (Nicholas CJ in Eq)

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Company profits — Dividend paid out of proceeds of sale of
capital asset — Alteration of articles of association — Trustee director and life
tenant — Duty of trustees.

Bakewell v Holme (1943) 44 SR(NSW) 150 (Roper J)

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Company profits — Where legal reduction of capital paid to
preference shareholders.

Perpetual Trustee Co Ltd v Champion (1921) 21 SR(NSW) 501 (Harvey J)

Tenant for life and remainderman — Incidence and apportionment of burdens and
losses — Rates and taxes — Land tax — Life tenant dying before assessment
issued.

Rabett v Forrest (1918) 18 SR(NSW) 131 (Harvey J)

Tenant for life and remainderman — Incidence and apportionment of burdens and
losses — Repairs — Trustees with no express powers of management — Right
to use rents and profits — Authority to pay for repairs out of rents — Liability of
life tenant for permissive waste.

Sclanders v Cole (1918) 18 SR(NSW) 216 (Harvey J)
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EQUITY—continued
Specific performance

Practice — Parties — Agreement for lease — Transfer of land — Contract subject
to existing tenancies — Registration of transfer — New agreement for lease —
Assignment original agreement — Refusal of lessee to carry out agreement.

Queensland Insurance Co Ltd v Australian Mutual Fire Insurance Society Ltd
(1941) 41 SR(NSW) 195 (FC)

ESTOPPEL

Estoppel by deed

Disputing meaning of deed — Crown grant to joint tenants — One joint tenant
claiming separate use — Going behind Crown grant to show other than apparent
meaning.

Green v Cooke (1908) 9 SR(NSW) 1 (Simpson CJ in Eq)

Elements of — Need for precise and unambiguous statement by person to be
bound — Distinction between various types of estoppel.

Discount & Finance Ltd v Gehrig’s NSW Wines Ltd (1940) 40 SR(NSW) 598
(FC)

Estoppel in pais

Detriment — Proposed lease for fixed term — Conditional on obtaining
certificate — Certificate obtained — Parties assuming lease valid — Estopped
from denying validity of certificate.

Panucci v Motor Body Assemblers Pty Ltd (1958) 58 SR(NSW) 390 (FC)

Distinction from other doctrines — Distinction between waiver and estoppel by
conduct — Comparison with other forms of estoppel.

Gilbert J McCaul (Aust) Pty Ltd v Pitt Club Ltd (1956) 57 SR(NSW) 332
(Hardie J)

Estoppel based on own acts — Insurance claim — Grounds to avoid policy —
Consideration of doctrine of estoppel.

Franklin v Manufacturers Mutual Insurance Ltd (1935) 36 SR(NSW) 76 (FC)

Representation — By conduct — Owner standing by whilst stranger builds on
land — Estate by estoppel — Purchaser at sale in execution — Charge in favour
of judgment debtor.

Hamilton v Geraghty (1901) 1 SR(NSW) Eq 81 (FC)

Representation — Change of position — Inducement — Person knowing facts —
Advance by executors of unregistered money-lender — Mortgage security void.

Bull v Simpson (1915) 15 SR(NSW) 365 (Harvey J)

Representation — Detriment — Loss of opportunity of rectifying mistake —
Statement of buyer of goods — Belief that proper goods delivered — Mistaken
delivery of goods.

Homebush Flour Mills Ltd v Jackett Bros Ltd (1932) 32 SR(NSW) 664 (FC)

Representation — Must be material.
Quigley v King (1904) 4 SR(NSW) 204 (FC)
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ESTOPPEL—continued
Estoppel in pais—continued

Representation — Necessity to relate to existing fact — Representation as to
intention — Defensive equity.

Automobile & General Finance Co Ltd v Hoskins Investments Ltd (1934) 34
SR(NSW) 375 (SC Long Innes J)

Who are bound — Stranger — Owner of goods seized in distress — Estoppel of
tenant by attornment clause — Mortgage — Torrens System.

Partridge v McIntosh & Sons Ltd (1932) 33 SR(NSW) 69 (FC)

Issue estoppel

Action for negligence — Issue of contributory negligence determined in claim by
injured party against one tortfeasor — Effect on claim against other tortfeasor —
Estoppel operated between parties and privies — Issue estoppel not available to
defendant — Motor Vehicles (Third Party Insurance) Act 1942.

Pigram v Ramsay (1966) 68 SR(NSW) 141 (CA)

Award of arbitrator — Matters of record — Money due under contracts —
Invalidity of contract raised in proceedings to enforce award.

Commonwealth of Australia v Kidman (1923) 23 SR(NSW) 590 (FC)

Decision by inferior court — Facts upon which jurisdiction founded — No
estoppel created.

Barton v Moseley (1965) 65 SR(NSW) 412 (CA)

Decision of superior court — Earlier contrary view by inferior court — Same
issue — Later proceedings in inferior court — Relief claimed not identical.

Jackson v Jackson (1941) 41 SR(NSW) 45 (FC)

Identity of issues — Action for eviction on reasonable grounds to suspect
contravening user — Previous application by defendant to cancel notice to
quit — Different issues — Gaming and Betting Act 1912.

Kays Holdings Pty Ltd v Nassar (1967) 69 SR(NSW) 231 (CA)

Identity of issues — Actions based on negligence — Claim by owner of one car
against driver of another — Prior determination of liability in claim by
passenger — Plaintiff in prior action subject to consent judgment — No
admission of liability — Different issues involved — No issue estoppel.

Isaacs v Ocean Accident and Guarantee Corporation Ltd & Winslett (1957) 58
SR(NSW) 69 (FC)

Identity of issues — Construction of will — Declaration of succession of trusts
under will — Application in situation not envisaged in prior proceedings.

Plomley v Shepherd (1931) 32 SR(NSW) 61 (FC)

Identity of issues — Determination of Fair Rents Board naming defendant as
tenant — No investigation on question of tenancy — Later proceedings for
ejectment — No res judicata as to tenancy.

Cassimatis v Bruce’s Food Stores Pty Ltd (1960) 62 SR(NSW) 278 (FC)

Identity of issues — Form of action different.
Mungatah v The Public Trustee (1925) 25 SR(NSW) 546 (FC)
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ESTOPPEL—continued
Issue estoppel—continued

Identity of issues — Matters necessary to the decision — Matter not essential or
fundamental — Finding by Workers Compensation Commission of compensable
injuries — Express finding myocardial infarction not result of injury — Fact not
fundamental to prior proceedings — Action for negligence.

Lombardo v Stuart Bros Pty Ltd (1967) 68 SR(NSW) 159 (CA)

Identity of issues — Negligence — Motor vehicle accident — Plaintiff denying
contributory negligence — Plea of issue estoppel — Prior claim where defendant
and present plaintiff were defendant and third party — Judgment in prior claim
for equal contribution — Issues in present proceedings not identical.

Grant v Gorrell (1968) 70 SR(NSW) 142 (CA)

Judgment inter partes — Matters necessary to decision — Prior ejectment
proceedings — Later ejectment proceedings claiming land vacant — Defence of
“prescribed premises” referring to buildings on land — Whether defendant
estopped from raising defence.

York Motors Pty Ltd v Turner (1955) 55 SR(NSW) 220 (FC)

Judgment inter partes — Res judicata distinguished from issue estoppel —
Acquittal of manslaughter — Later charge of driving under influence of
intoxicating liquor — No issue estoppel arising from jury’s verdict.

Brown v Robinson (1959) 60 SR(NSW) 297 (FC)

Matters as to which decision conclusive — Matters available to parties — Extent
of estoppel — Failure to plead coverture — Execution — Title of land conveyed.

McCormick v Allen (1926) 26 SR(NSW) 221 (Long Innes J)

Nature and — Estoppel as to part of plaintiff’s action — Effect — Employment
injury — Prior proceedings for workers compensation — Findings in prior
proceedings — Statutory prohibition against reference to prior proceedings —
Workers’ Compensation Act 1926.

Tringali v Stewardson Stubbs & Collett Ltd (1966) 66 SR(NSW) 335 (CA)

Workers Compensation Commission — As to what matters determination
conclusive — Finding of no employment injury.

Somodaj v Australian Iron and Steel Ltd (1960) 61 SR(NSW) 305 (FC)

Res judicata

General principles — Re-opening determination of rights — Issue of fact or law —
Taxation deductions.

Commissioners of Taxation v Phillips (1917) 17 SR(NSW) 641 (FC)

Judgment in rem — Order of Licensing Court — Grant of licence — Later fair
rent determination — Lessor unable to claim premises not subject to Act —
Landlord and Tenant (Amendment) Act 1948.

Washington H Soul Pattinson & Co Ltd v Ogilvy (1954) 55 SR(NSW) 143 (FC)

Judgment inter partes — Whether cause of action same — Prohibition — Second
application on new ground.

Ex parte Sherry (1909) 9 SR(NSW) 461 (FC)

Judgment inter partes — Whether cause of action the same — Collateral matter —
Separate contracts.

O’Donnell v Bucknell (1922) 22 SR(NSW) 339 (FC)
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ESTOPPEL—continued
Res judicata—continued

Matters precluding estoppel — Want of jurisdiction of court — Judgment from
which appeal lies — Failure to appeal.

Commissioner of Taxation v Mooney (1905) 5 SR(NSW) 244 (FC)

EVIDENCE

Admissibility

Admissions and declarations — Statutory notification of accident to third party
insurer — Statutory protection from discovery or admission into evidence —
Extent of protection — Motor Vehicles (Third Party Insurance) Act 1942.

Sut v The Nominal Defendant (1968) 70 SR(NSW) 212 (CA)

Best evidence — Witness whose speech unintelligible — Former deposition
preferred to former unsworn statement.

R v Duncan Hutton (1932) 32 SR(NSW) 282 (CCA)

Exhibits — What constitutes admission of into evidence — Document not formally
tendered or marked.

R v Malcolm (1908) 8 SR(NSW) 6 (FC)

Facts relevant to facts in issue — Events after material date — Matters arising
after action commenced — Action for continuing nuisance — To prove state of
subject matter at date of writ.

Halstead v Willoughby Municipal Council (1916) 16 SR(NSW) 146 (FC)

Facts showing state of mind — Intention — Direct evidence — Antecedent
statements.

Nash v Commissioner for Railways (1962) 63 SR(NSW) 357 (FC)

Hearsay — Judge’s notes of evidence given by witness at another trial.
R v Thompson (1907) 7 SR(NSW) 764 (FC)

Opinion evidence — Expert opinion — Medical witness — Cause of coronary
occlusion — Failure to discuss theoretical aspect — Relevant to weight of
evidence.

Harradine v Commissioner for Railways (1961) 62 SR(NSW) 204 (FC)

Opinion evidence — Expert opinion — Power to draw inferences — Whether
necessary to state data from which inference drawn — Medical witness stating
probable cause of illness.

Watson v Ramsay (No 2) (1961) 62 SR(NSW) 359 (FC)

Res gestae — Time interval between events — Discretion of judge — Statement by
person not an eyewitness.

Poriotis v Australian Iron & Steel Ltd (1963) 63 SR(NSW) 991 (FC)

Similar facts — To prove fact in issue — Action on promissory note — Illegal
agreement pleaded — Denial — Similar agreement made between plaintiff and
another party.

Kitto v Gilbert (1926) 26 SR(NSW) 441 (FC)
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EVIDENCE—continued
Admissions

By conduct — Corroboration — Sufficiency of evidence — Inference in favour of
guilt predominating.

Ex parte McPherson (1932) 32 SR(NSW) 525 (FC)

Conflicting evidence called by plaintiff on breach of duty — Statement by
defendant to police tendered by plaintiff — Defendant’s statement denying facts
constituting breach — Statement not conclusive of issue.

Barker v Charley (1961) 62 SR(NSW) 296 (FC)

Declarations against interests — When admissible — Declaration by deceased
worker not party to suit — Admissibility of other explanatory declarations.

Harper v Burton’s Haulage Co Pty Ltd (1954) 55 SR(NSW) 236 (FC)

Formal admissions by counsel — Withdrawal of admissions — Effect of
withdrawal — Whether evidence after withdrawal.

Dunn v Brown (1911) 12 SR(NSW) 22 (FC)

Informal admissions — Acceptance of part only by jury — Rejection of excise or
justification.

Herbert v Benson (1942) 44 SR(NSW) 382 (FC)

Who may make — Agents — Company directors — Authority to make admissions
binding on company.

Ex parte Gerard & Co Pty Ltd; Re Craig (1944) 44 SR(NSW) 370 (FC)

Who may make — Agents — Receipt for rent — Statements in receipt butt.
Quoyle v Tritton (1930) 30 SR(NSW) 147 (FC)

Who may make — Legal advisers — Authority to make — Leaving State with
intent to defeat or delay creditors.

Re Hill; Ex parte Burchmore (1906) 6 SR(NSW) 162 (Walker J)

Who may make — Legal advisers — Solicitor acting for both parties to contract of
sale — Letter by him to one party.

Munro v Dunn (1925) 25 SR(NSW) 209 (FC)

Who may make — Persons carrying out a common object — Suit for divorce —
Letters written by third party.

Thomas v Thomas (1930) 31 SR(NSW) 159 (FC)

Who may make — Predecessors in title — Compensation for injuries — Widow’s
right on death of husband — Nature of right — Admissions made by husband as
to state of health — Inadmissible.

Evans v Hartigan (1941) 41 SR(NSW) 179 (FC)

Withdrawal — Right to withdraw — Withdrawal of admissions of fact — Formal
admissions pursuant to notice to admit facts.

Ell v Hunter District Water Supply & Sewerage Board (1927) 27 SR(NSW) 437
(FC)

Without prejudice communications — What communications admissible —
Admission made during negotiations to settle other proceedings.

Barden v Barden (1921) 21 SR(NSW) 588 (Harvey J)
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EVIDENCE—continued
Affidavit evidence

Cross-examination of deponent — Need to pay reasonable expenses of witness —
Failure to proffer expenses — Witness not attending.

Wass v Finance and Insurance Corporation Ltd (1937) 37 SR(NSW) 217
(Maughan AJ)

Burden of proof

Facts particularly within knowledge of one party — Plaintiff’s obligation to
establish prima facie case — Slight evidence calling for explanation.

Parker v Paton (1941) 41 SR(NSW) 237 (FC)

Foreign law — Statutory provisions not exclusive method — Common law method
of proof available — Evidence Act 1898.

Temilkovski v Australian Iron and Steel Pty Ltd (1966) 67 SR(NSW) 211 (CA)

Mitigation of damages — Personal injuries action — Plaintiff claiming permanent
loss of earning capacity — Evidence of refusal of employment — Onus of proof
of mitigation of damages.

Adams v Ascot Iron Foundry Pty Ltd (1968) 72 SR(NSW) 120 (CA)

Money-lender — Statutory definition — Exclusions from definition by use of
proviso — Onus of proof of exclusion — Money-lenders and Infants Loans Act
1941.

Neptune Oil Co Pty Ltd v Fowler (1963) 63 SR(NSW) 530 (FC)

Presumptions and weight and sufficiency of evidence — Legitimacy and
access — Evidence negativing access.

Ex parte Ridley; Re Totterdell (1946) 47 SR(NSW) 173 (FC)

Presumptions — Of regularity — Marriage ceremonies — Validity — Freedom of
spouse from subsisting prior marriage.

Sheldon v Douglas (falsely called Sheldon) (No 1) (1962) 63 SR(NSW) 442 (FC)

Proof of marriage — Standard of proof — Validity of marriage — One party
previously married and no evidence of divorce.

Jacombe v Jacombe (1960) 61 SR(NSW) 735 (FC)

Statutory provisions as to prima facie evidence — As to averments and
allegations — Commonwealth laws — Averment of prosecutor — National
Security (Prices) Regulations.

Ex parte O’Sullivan; Re Craig (1944) 44 SR(NSW) 291 (FC)

Statutory provisos and exemptions — Offences — Exclusion of premises from
general application of statute — Landlord and tenant — Offence in relation to
“special premises” — Proof that premises not exempted or excluded from
definition — Justices Act 1902 — Landlord and Tenant (Amendment) Act 1948.

Ex parte McGowan; Re Roddy (1959) 60 SR(NSW) 292 (Jacobs AJ)

Statutory provisos and exemptions — Offences — Proof that within excepted
class — Absence from employment without reasonable cause.

Ex parte Ferguson; Re Alexander (1944) 45 SR(NSW) 64 (FC)

Statutory provisos and exemptions — Offences — Receiving money other than
rent with grant of lease — Prescribed premises — Special matters of exculpation.

Roddy v Perry (No 2) (1957) 58 SR(NSW) 41 (FC)



322

INDEX TO SUBJECT MATTER

EVIDENCE—continued
Burden of proof—continued

Sufficiency of evidence — Evidence must raise a “strong or probable
presumption” — Case stronger than prima facie case — Removal of fugitive
offender.

Ex parte Septimus W Smith (1909) 9 SR(NSW) 570 (FC)

Sufficiency of evidence — Facts particularly within knowledge of one party —
Slight evidence by alleging party — Onus of disprove on opponent —
Negligence action by employee against employer — View — Limits on use.

Bellia v Colonial Sugar Refining Co Ltd (1960) 61 SR(NSW) 401 (FC)

Sufficiency of evidence — Power to draw inferences — Causal connection of facts
proved — Alleged payment of secret commission by overseas company — Proof
money paid to local bank account.

Ex parte Babcock & Wilcox Ltd (1929) 29 SR(NSW) 256 (CCA)

Sufficiency of evidence — Standard of proof — Distinction between inference and
mere speculation.

Cerrutti v John Grant & Sons Ltd (1932) 32 SR(NSW) 215 (FC)

Uncontradicted evidence — Uncontradicted explanation of prima facie case.
Ex parte Minns (1913) 14 SR(NSW) 74 (FC)

Weight and sufficiency of evidence — Issue of criminal offence in civil action —
Element of criminality involved.

Hocking v Bell (1944) 44 SR(NSW) 468 (FC)

Corroboration

Independent circumstantial evidence — Opportunity — Effect of changing
conditions — Paternity.

Ex parte Brown; Re Morris (1932) 32 SR(NSW) 165 (FC)

Course of evidence

Matters not to be stated to court — Fact of insurance — Where relevant fact —
Evidence person making admission insured — Evidence in contradiction of
admission.

King v Wilkinson (1957) 57 SR(NSW) 444 (FC)

Re-opening case — By court — Direction by judge to adduce further evidence —
Objection by party.

Re Hayes Williams (1926) 26 SR(NSW) 383 (Long Innes J)

Documentary evidence

Certificates and extracts from official registers — Certificate of birth — How far
particulars admissible — Question of legitimacy.

Stokes v Richardson (1942) 43 SR(NSW) 17 (Nicholas CJ in Eq)

Court proceedings — Proceedings before magistrate — Certificate — Form
prescribed by statute — Strict compliance.

Ex parte Eslick (1905) 5 SR(NSW) 470 (FC)



323

INDEX TO SUBJECT MATTER

EVIDENCE—continued
Documentary evidence—continued

Foreign documents and orders — Certificate of registration of foreign company
sealed by foreign court.

Bowden Bros & Co v Imperial Marine and Transport Insurance Co (1905) 5
SR(NSW) 614 (FC)

Foreign documents and orders — Conviction in foreign court — Sealed
exemplification — Certificate by judge — Photostat copies — Separate
documents fastened together — Not sealed on each sheet.

R v Woolcott Forbes (1944) 44 SR(NSW) 333 (CCA)

Judicial documents and proceedings — Foreign documents and orders —
Validity — Application for return of fugitive.

Ex parte Glasson (1918) 18 SR(NSW) 230 (FC)

Judicial documents and proceedings — Proceedings before magistrate — Mode of
proof — Signature of relieving officer.

Ex parte Brown (1905) 5 SR(NSW) 691 (FC)

Presumptions as to documents — Ancient deed produced from proper custody —
Copy produced from proper custody — Original in existence — Presumption
identical copies were made from common source — Document filed in foreign
court.

Permanent Trustee Co v Fels (1919) 19 SR(NSW) 87 (PC)

Presumptions as to documents — Ancient deed produced from proper custody —
Recitals — Evidence of facts therein — Signed by attorney of grantor — Proof
of power of attorney unnecessary.

Hodgson v Thompson (1906) 6 SR(NSW) 436 (FC)

Proclamation — Statutory conditions precedent to power to issue — Proof of
existence — Need to appear in proclamation — Immunity from inquiry by
court — Onus of proof of validity.

R v Martin (1967) 67 SR(NSW) 404 (CCA)

Public documents — Cadets’ record book — Defence Act 1903.
Ex parte Holland (1912) 12 SR(NSW) 337 (FC)

Public documents — Certificates and extracts from official registers — Final
certificate of performance of conditions on homestead selection — Proof of what
matters.

Re Mullampy (1910) 10 SR(NSW) 561 (FC)

Public documents — Official map prepared by Government Department — Map
sold to public.

Ex parte Bayview Pty Ltd; Re Johnson (1949) 50 SR(NSW) 67 (FC)

Public documents — Public act of State — London Gazette — Certificate of
Secretary of Colonies — Admissibility — Evidence Act 1898 — Copyright Act
1911 (Imp).

Walt Disney Productions v H John Edwards Publishing Co Pty Ltd (1954) 55
SR(NSW) 162 (McLelland J)
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EVIDENCE—continued
Documentary evidence—continued

Public documents — What are public documents — Records of Meteorological
Department — Kept by permanent public officers.

Batlow Packing House and Cool Stores Rural Co-Operative Society Ltd v
Commonwealth and Dominion Line Ltd (1937) 37 SR(NSW) 314 (FC)

Secondary evidence — Admissibility — Failure to produce — Subpoena duces
tecum — Notice to produce — Where document privileged.

Bell v David Jones Ltd (1948) 49 SR(NSW) 223 (FC)

Secondary evidence — Admissibility — Secondary evidence admitted without
objection — Documents judicially noticed.

Ex parte Sexton (1919) 19 SR(NSW) 51 (FC)

Secondary evidence — Evidence by expert witness of effect of contents of
documents — Need for opinion to be based on material in evidence —
Appeal — Evidence wrongly admitted — Order for new trial.

Lakeman v Finlay (1958) 59 SR(NSW) 5 (FC)

Secondary evidence — Writing on label of jar — Need to prove label lost or
destroyed — Lapse of time.

Young v Commissioner for Railways (1961) 62 SR(NSW) 647 (FC)

Evidence on commission

Grounds for granting — Examination of witness — Application by defendants to
examine co-defendant.

Trequair v Willis (1906) 6 SR(NSW) 292 (FC)

Grounds for granting — Examination of witnesses — General principles.
Williams v Mutual Life Association of Australia (1904) 4 SR(NSW) 677 (FC)

Grounds for granting — Examination of witnesses — Witnesses who could not
reasonably be expected to attend — Interests of justice.

Sydney Ferries Ltd v SS “Tahiti” (1928) 28 SR(NSW) 307 (Street CJ)

Jurisdiction — Conditional orders — Defendant to give security for full amount
claimed in action — Inability to comply with terms imposed — Nugatory
order — Discretion of judge.

Huth Gillespie & Co v Watt (1922) 22 SR(NSW) 635 (FC)

Expert opinion

Medical evidence — Causal connexion between accident and subsequent injury —
Conflicting expert witnesses — Onus of proof.

Commissioner for Motor Transport v Adamcik (1960) 61 SR(NSW) 659 (FC)

Facts excluded from proof

Privilege — Incriminating questions — In what proceedings privilege available —
Judicial proceedings — Interrogation under National Security (Prices)
Regulations.

Ex parte Zietsch; Re Craig (1944) 44 SR(NSW) 360 (FC)
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EVIDENCE—continued
Facts excluded from proof—continued

Public policy — Crown privilege — How far binding on court — Effect of consent
of parties to production.

McLeod v Phillips (1905) 5 SR(NSW) 503 (Simpson CJ in Eq)

Public policy — Proceedings of local government — Reasons for aldermen voting.
Gardner v Kogarah Municipal Council (No 2) (1925) 25 SR(NSW) 597 (FC)

Public policy — Taxation matters — Income tax returns.
Wilkinson v Wilkinson (1901) 1 SR(NSW) Eq 285 (Walker J)

Public policy — Taxation matters — Income tax returns — Cross-examination as to
furnishing of returns — Income Tax and Social Services Contribution
Assessment Act 1936.

Oudman v Warren (1962) 63 SR(NSW) 390 (FC)

Functions of judge and jury

Sufficiency of evidence — Verdict for the defendant — Prima facie case —
Explanation by defendant — Sufficiency of explanation.

De Gioia v Darling Island Stevedoring & Lighterage Co Ltd (1941) 42 SR(NSW)
1 (FC)

Inspection

View — Proper function — Taken by judge after hearing.
Unsted v Unsted (1947) 47 SR(NSW) 495 (FC)

View — Proper function — Taken by judge in absence of parties.
Hodge v Williams (1947) 47 SR(NSW) 489 (FC)

Judicial notice

Administrative and judicial officers and their signatures — Cabinet Ministers
and their signatures.

Ex parte Major (1908) 8 SR(NSW) 68 (FC)

Statutory regulations — Need to prove — Interpretation Act 1897.
Ex parte Madsen; Re Hawes (1960) 60 SR(NSW) 550 (FC)

Presumptions

Impossibility of issue — General rule — Determination of legal rights —
Administration suit.

Macrae v Walsh (1927) 27 SR(NSW) 290 (Long Innes J)

Legitimacy and access — General principles — Standard of proof — Evidence to
rebut presumption of access.

Garfath v Garfath (1959) 59 SR(NSW) 362 (FC)

Legitimacy and access — Nature of presumption — Child conceived before and
born after marriage — Statements by deceased husband — Admissible evidence
of illegitimacy.

Re Mackay (1928) 28 SR(NSW) 404 (Harvey CJ in Eq)

Marriage — Evidence sufficient to rebut presumption.
Holewan v Holewan (1953) 53 SR(NSW) 179 (FC)
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EVIDENCE—continued
Presumptions—continued

Marriage — From cohabitation and repute — Evidence sufficient to rebut
presumption.

In the Estate of Barlow (1913) 13 SR(NSW) 365 (Street J)

Marriage — Validity of marriage — Presumption marriage monogamous — Burden
of proof — Potential polygamous character — Chinese customary marriage in
Hong Kong.

Ng Ping On v Ng Choy Fung Kam (1963) 63 SR(NSW) 782 (FC)

Of title from possession and acts of ownership — Chose in possession —
Consideration of rights arising from possession.

Gatward v Alley (1940) 40 SR(NSW) 174 (FC)

Of title from possession and acts of ownership — Question of fact or law.
Nolan v Thompson (1928) 28 SR(NSW) 479 (FC)

Presumption from ownership of vehicle — Presumption of agent of owner —
Vicarious liability of owner where damage to property.

Jennings v Hannan (No 2) (1969) 71 SR(NSW) 226 (CA)

Survivorship — Application of presumption — Court unable to decide — Younger
deemed to survive elder — Conveyancing Act 1919.

Re Plaister; Perpetual Trustee Co v Crawshaw (1934) 34 SR(NSW) 547 (SC
Harvey CJ in Eq)

Privilege

Crown privilege — Discretion — Competing interests of government and of
justice — Power of court to inspect documents.

Ex parte Attorney-General; Re Cook (1967) 69 SR(NSW) 247 (CA)

Crown privilege — Effect of privilege — Examination of officers who made
privileged report.

Lake George Mines Ltd v Gibbs, Bright & Co (1903) 3 SR(NSW) 440 (FC)

Crown privilege — How far binding on court — Disclosure contrary to public
interest — Minister’s certificate conclusive.

Nash v Commissioner for Railways (1962) 63 SR(NSW) 357 (FC)

Crown privilege — How far binding on court — Residual or reserve power to
override claim to privilege.

Ex parte Brown; Re Tunstall (1966) 67 SR(NSW) 1 (CA)

Legal professional privilege — Communications — Statutory notification of
accident to third party insurer — Statement to solicitor — Statutory protection
from discovery or admission into evidence — Motor Vehicles (Third Party
Insurance) Act 1942.

Sut v The Nominal Defendant (1968) 70 SR(NSW) 212 (CA)

Legal professional privilege — Waiver — Disclosure in application for workers
compensation — Publication on one occasion — Waiver for other proceedings.

Thomason v Council of Municipality of Campbelltown (1939) 39 SR(NSW) 347
(FC)
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EVIDENCE—continued
Privilege—continued

Professional confidence — Journalist — “Newspaper rule” — Source of
information — Class of privilege not known to law.

Re Buchanan (1964) 65 SR(NSW) 9 (CA)

Proof of particular matters

Foreign law — Statutory method not exclusive — Proof at common law by expert
witnesses — Evidence Act 1898.

Subbotovsky v Waung (1968) 72 SR(NSW) 242 (CA)

Marriage — Death of former spouse — Onus of proving.
In the Estate of Abdy (1911) 11 SR(NSW) 45 (Street J)

Witnesses

Competency — What persons are competent — Juryman in earlier action.
Mackay v Elias (1928) 28 SR(NSW) 340 (FC)

Corroboration — Admissions — Conduct — Behaviour in manner incompatible
with innocence.

Ex parte Furney (1927) 27 SR(NSW) 279 (FC)

Corroboration — Independent circumstantial evidence — Opportunity —
Allegation of paternity.

Ex parte Ridley (1916) 16 SR(NSW) 258 (FC)

Corroboration — What constitutes — Questions for judge and jury.
Ex parte Thrift (1924) 24 SR(NSW) 450 (FC)

Cross-examination — As to credit — Former inconsistent statement — Right to
call evidence in contradiction — Witness called for first time in reply.

Jones v Holmes (1907) 7 SR(NSW) 17 (FC)

Cross-examination — As to credit — On former statements — Calling evidence as
to former inconsistent statement.

Furlong v Staniforth (1925) 25 SR(NSW) 364 (FC)

Cross-examination — As to credit — On former statements — Upon what
statements — Written agreement to accept weekly payments as compensation —
“Previous statement made in writing”.

Barker v Stoneham & Wilson Ltd (1922) 22 SR(NSW) 512 (FC)

Cross-examination — As to credit — Prior inconsistent statement — Right to put
in evidence — Whether opponent entitled — Re-examination.

Meredith v Innes (1930) 31 SR(NSW) 104 (FC)

Hostile witnesses — Evidence of hostility or adverseness — Prior inconsistent
statement — Discretion.

Bowyer v McLellan (1960) 61 SR(NSW) 173 (FC)

Interpreters — Discretion to allow.
Filios v Morland (1963) 63 SR(NSW) 331 (FC)

Powers of judge — Power to call witnesses — Where not called by Crown at
trial — Witness called at preliminary hearing.

R v Trimarchi (1932) 32 SR(NSW) 451 (CCA)
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EVIDENCE—continued
Witnesses—continued

Re-establishing credit — Admissibility of similar statement made previously —
Complaint of sexual offence.

Smith v Commonwealth Life Assurance Society Ltd (1935) 35 SR(NSW) 552 (FC)

Re-establishing credit — Admissibility of similar statement made previously —
Purpose for which evidence may be used — Rebuttal of suggestion of recent
invention — Medical notes of medical witness.

Waller v Shayler (1957) 58 SR(NSW) 169 (FC)

Re-establishing credit — Admissibility of similar statement made previously — To
rebut suggestion of recent fabrication — Purpose for which evidence may be
used.

Britton v Commissioner for Road Transport (1947) 47 SR(NSW) 249 (FC)

Re-establishing credit — Evidence in contradiction — To contradict expert
evidence.

Neilsen v Henry Haigh & Son (1916) 16 SR(NSW) 396 (FC)

Re-establishing credit — In contradiction of facts made relevant by being put in
issue by one party — Right of other party to call rebutting evidence.

Clarke v Box (1932) 32 SR(NSW) 630 (FC)

Re-establishing credit — Rebuttal of recent invention — Suggested by conduct of
defence case — Disclaimer by counsel — Reasonable inference.

Clements v Nominal Defendant (1959) 62 SR(NSW) 97 (FC)

Re-establishing credit — To contradict expert evidence — Admissibility.
Bode v Wollongong Gas-Light Co Ltd (1910) 10 SR(NSW) 566 (FC)

Swearing and oaths — Capacity — Objections — Objection after verdict —
Declaration in lieu of oath — When permitted.

R v Smith (1906) 6 SR(NSW) 85 (FC)

EXECUTION

Practice

Application and time of issue — Execution for costs — Application more than six
years from making of decree.

McPhillamy v Campbell (1924) 24 SR(NSW) 211 (Street CJ in Eq)

Torrens land

District Court — Interest of tenant in common — Joint tenant.
Re Guss (1927) 28 SR(NSW) 226 (Harvey CJ in Eq)

Writ of fieri facias

Land under Torrens system — District Court — Mortgage — Power of sale.
Re Livi and the Real Property Act (1930) 30 SR(NSW) 447 (Harvey CJ in Eq)

Land under Torrens system — What interest passes — Prior bona fide transfer.
Johnson v Johnson (1904) 4 SR(NSW) 585 (Simpson CJ in Eq)
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EXECUTION—continued
Writ of fieri facias—continued

Priority — Over purchaser from sheriff — Binding power of writ — Equitable
interest — Charging order not necessary.

Re Cox; Perpetual Trustee Co Ltd v Cox (1903) 3 SR(NSW) 356 (Simpson CJ in
Eq)

What interest passes by sale — Effect as against prior unregistered interest —
Torrens system land.

Re Retallack and Real Property Act (1911) 11 SR(NSW) 332 (Simpson CJ in Eq)

EXECUTORS AND ADMINISTRATORS

Accounts and commission

Commission — Jurisdiction and discretion of court — Assets collected outside and
brought within jurisdiction.

In the Will of Tyson; Thompson v Perpetual Trustee Co Ltd (No 2) (1909) 9
SR(NSW) 287 (Street J)

Commission — Jurisdiction and discretion of court — Conduct — Executor
purchasing trust estate — Conflict of interest.

In the Will of James Greer (1911) 11 SR(NSW) 21 (Street J)

Jurisdiction and discretion of court — Assets collected in another State under
ancillary grant.

In the Will of Ferguson (1908) 8 SR(NSW) 298 (Street J)

Quantum — Executor’s carrying on business — Passing of accounts — Need for
separate accounts for capital and income.

In the Will of White (1908) 8 SR(NSW) 582 (Street J)

Right to commission — Joint executors and trustees with trustee company — Right
of trustee company to commission.

In the Will of Tyson, Thompson v The Perpetual Trustee Co Ltd (1908) 8
SR(NSW) 461 (Street J)

Administration

Assets — What are assets — Property appointed in exercise of special testamentary
power.

Re O’Connell; Commissioner of Stamp Duties v Stephen (1903) 3 SR(NSW) 705
(PC)

Costs — Direction “legal expenses” be paid from fund — Costs of selling property
specifically devised.

Leith v Attorney-General (1910) 11 SR(NSW) 4 (Simpson CJ in Eq)

Distribution — General direction for payment of debts — Effect — General assets
insufficient — Contribution — Valuing for contribution — Mortgage on real
estate.

Ramsay v Lowther (1913) 13 SR(NSW) 430 (Harvey J)

Distribution — Legacies and devises — Abatement — General rule as to
abatement — Application to annuities.

Permanent Trustee Co of NSW Ltd v Attorney-General (NSW) (1922) 23
SR(NSW) 29 (Street CJ in Eq)
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EXECUTORS AND ADMINISTRATORS—continued
Administration—continued

Distribution — Legacies and devises — Ademption — Devise of land subject of
prior contract of sale — Rescission o contract after date of will — Subsequent
sake of property by testator — Payment by periodical instalment — Title to
proceeds.

Re Fieldhouse; Newell v Shorter (1940) 40 SR(NSW) 405 (Williams J)

Distribution — Legacies and devises — Ademption — Partial ademption —
Subsequent charge on life insurance policy.

Re Somerville; Permanent Trustee Co of NSW Ltd v Somerville (1905) 5
SR(NSW) 390 (Simpson CJ in Eq)

Distribution — Legacies and devises — Advances and hotchpot — Partial
intestacy.

Maiden v Maxwell (1920) 21 SR(NSW) 16 (Harvey J)

Distribution — Legacies and devises — Fund for payment of legacies — Implied
charge on residuary estate.

Re Bodel; Strickland v Strickland (1904) 4 SR(NSW) 173 Simpson CJ in Eq)

Distribution — Legacies — Right to demand payment — Liquid assets available
for payment.

Re Anderson (1953) 53 SR(NSW) 520 (Myers AJ)

Distribution — Tenant for life and remainderman — Income from shares for life —
Dividends declared after death of life tenant — Apportionment.

Re Hood; Fenwick v Brodie (1939) 40 SR(NSW) 449 (Nicholas CJ in Eq)

Legacies — Specific bequest of life assurance policy — Subsequent mortgage of
policy by testator — Ademption.

Re Lester, Burton v Lester (1906) 7 SR(NSW) 58 (Street J)

Mortgaged property — Exoneration — Direction that mortgage debts be paid out
of rents and profits of realty — Subsequent direction that residuary personalty be
applied in reduction of mortgage debts.

Re Heininger; Heininger v Heininger (1908) 8 SR(NSW) 120 (Simpson CJ in Eq)

Mortgaged property — Exoneration — Specific direction — Direction to pay debts
out of blended fund including mortgaged property — Effect.

Re Eberlein; Milford v Sturt (1908) 9 SR(NSW) 11 (Simpson CJ in Eq)

Mortgaged property — Exoneraton — Specific direction — What constitutes —
Insufficient funds to pay pecuniary legacies — Marshalling.

Perpetual Trustee Co (Ltd) v Killick (1950) 51 SR(NSW) 36 (Roper CJ in Eq)

Order of application of assets — Directions in Will — Mixed fund created by
testator for payment of testamentary expenses — Subsequent gift of residue
unascertainable until those expenses paid — Lapse of share of residue.

Re Stone; Read v Dubua (1934) 34 SR(NSW) 474 (SC Long Innes J)

Order of application of assets — Directions in Will — Sum set aside towards
payment of debts and other expenses — Balance to be “charge upon assets” of
particular business — Whether statutory order displaced.

Permanent Trustee Co of NSW Ltd v Temple (1956) 57 SR(NSW) 301 (Hardie J)
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EXECUTORS AND ADMINISTRATORS—continued
Administration—continued

Order of application of assets — Directions in the will — Legacies charged with
payment of debts — Intestacy as to one legacy — Incidence of debts.

Re Levien; Jamieson v Ward (1936) 36 SR(NSW) 210 (Long Innes CJ in Eq)

Order of application of assets — Directions in will — Annuity free of
“deductions” — Liability to income tax.

Miller v Simpson (1903) 3 SR(NSW) 386 (Simpson CJ in Eq)

Order of application of assets — Directions in will — Direction to pay legacies
out of fund after payment of debts.

Fuller v Fuller (1936) 36 SR(NSW) 600 (Maughan AJ)

Order of application of assets — Directions in will — General direction for
payment of debts — Effect — Wills, probate and administration Act 1898,
s 46C, 3rd Sch, Pt II.

Fowler v Nield (1960) 61 SR(NSW) 152 (FC)

Commission

Jurisdiction and discretion of court — Future commission — Executor carrying
on business.

In the Will of Gaukrodger (1915) 15 SR(NSW) 192 (Street J)

Quantum — Matters and conduct affecting — Non-professional work performed by
solicitor — Will authorizing employment.

In the Will of Douglas (1951) 51 SR(NSW) 282 (SC Roper J)

Quantum — Professional work done by executor or his firm — Work performed
without charge — Consideration in fixing amount — Accountant executor.

Re Craig (1952) 52 SR(NSW) 265 (Roper J)

Right to — Solicitor executors — Will declaring that executor entitled to charge
ordinary legal costs only.

In the Will of Kerrigan (1935) 35 SR(NSW) 242 (FC)

Devolution of office

Executor of executor — Power to sell real estate of original testator.
Ex parte Manning (1905) 5 SR(NSW) 453 (FC)

Probate or letters of administration

Title and estate prior to grant — Position and status of Public Trustee — Suit by
mortgagee for foreclosure where mortgagor dead.

Foy v Public Trustee (1942) 42 SR(NSW) 209 (Roper J)

Proceedings against

Against foreign personal representative — Executor under foreign grant acting
before resealing — Bringing assets into jurisdiction and advertising for claims —
Appointment of personal representative by court — Specific relief claimed
against estate.

Nagel v Hough (1927) 27 SR(NSW) 418 (Long Innes J)
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EXECUTORS AND ADMINISTRATORS—continued
Rights, powers and duties

Burial and erection of tombstone — Erection of tombstone — Right to spend
reasonable sum.

Chesterman v Mitchell (1923) 24 SR(NSW) 108 (Harvey J)

Burial and erection of tombstone — Rights of executor as to body of deceased —
Proposal for disinterment by owners of cemetery.

Donaghy v Carrol (1910) 11 SR(NSW) 9 (Simpson CJ in Eq)

Commission — Legacies to executors — Presumption — Rebuttal.
In the Will of Bowlin (1919) 19 SR(NSW) 277 (Harvey J)

Getting in and realizing estate — Power to postpone realization — Depreciation in
value of shares caused by war.

Re Forster (1916) 17 SR(NSW) 42 (Harvey J)

Legacies to executors — Presumption — Gift conditional on executor proving
will — Admissibility of parole evidence to rebut presumption.

Public Trustee v Molloy (1933) 33 SR(NSW) 125 (NSW SC Long Innes J)

Title and estate of executors and administrators

Vesting before grant — Position and status of Public Trustee — Whether “owner”
of premises of deceased — Removal of furniture by public trustee — Executor
de son tort.

Ex parte Public Trustee; Re Birch (1951) 51 SR(NSW) 345 (FC)

When and for what purposes deemed to be trustees — Executors — General
principles.

McCaughey v Commissioner of Stamp Duties (1945) 46 SR(NSW) 192 (FC)

EXTRADITION

Service and execution of process

Service of criminal and quasi criminal process — Offence punishable by
summary conviction — Leaving wife without means of support.

Ex parte Hore (1903) 3 SR(NSW) 462 (FC)

To foreign State

Habeas corpus — Sufficiency of evidence before magistrate — Depositions
admissible as evidence — Identification — Use of photograph and copies of
documents — Order absolute — Right of appeal — Common Law Procedure Act
1899 — Fugitive Offenders Act 1881 (Imp).

Ex parte Sampson; Re Governor of Her Majesty’s Penitentiary at Malabar (1966)
66 SR(NSW) 501 (CA)

FALSE IMPRISONMENT

Evidence

Detention — Evidence defendant directed detention.
Green v McEvoy (1904) 4 SR(NSW) 667 (FC)
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FALSE IMPRISONMENT—continued
Warrant for detention

Arrest on void warrant — Pacific Order in Council — Warrant valid on its face —
Protection of officers.

Hazelton v Potter (1907) 7 SR(NSW) 270 (FC)

FAMILY LAW

Adoption

Applications for order — Jurisdiction — Adopting parents and child resident or
domiciled in jurisdiction — Child Welfare Act 1923, s 127.

Re An Infant (1933) 34 SR(NSW) 349 (SC Davidson J)

Applications for order — Relevant considerations — Illegitimate children —
Application by father — Children not to live in applicant’s home.

Re D and E (1924) 24 SR(NSW) 508 (Maughan AJ)

Applications for order — Relevant considerations — Welfare and interests of
child — Religion of father.

Re McGuinness (1933) 34 SR(NSW) 108 (SC Long Innes J)

Birth certificate — Application for birth certificate — Discretion to refuse —
Whether properly exercised — Registration of Births Deaths and Marriages Act
1899.

Ex parte Hahne; Re Watson (1967) 68 SR(NSW) 62 (CA)

Consent to order and dispensing with consent — Consent withdrawn — Need for
grave and weighty reasons to dispense with consent — Order refused — Child
Welfare Act 1939.

Re Murray (1954) 55 SR(NSW) 88 (FC)

Jurisdiction and powers of court — Welfare and interests of child — Matters to
be considered — Age of adopting parents.

Ex parte H; Re Child Welfare Act 1939-1961 (1963) 63 SR(NSW) 407 (FC)

Child welfare under state legislation

Children in need of protection — Relevant considerations — Neglected young
person — Married person — Child Welfare Act 1939.

Ex parte Gallander (1945) 45 SR(NSW) 239 (CCA)

Children in need of protection — Wrongful detention of child — Action for
seduction — Limitation of action — Child Welfare Act 1939.

Taylor v Evatt (1943) 43 SR(NSW) 367 (FC)

Custody — Religion — Wife’s undertaking to bring children up in religion of
father — Wife’s intention to bring children up in another religion.

Rochfort v Rochfort (1944) 44 SR(NSW) 238 (FC)

Legal proceedings — Workers compensation — Action by mother on behalf of self
and child — Election signed by mother as next friend — Award of
compensation — Later proceedings at law on behalf of infant.

Condon v Council of Municipality of Mudgee (1945) 45 SR(NSW) 258 (FC)
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FAMILY LAW—continued
Custody of children

Jurisdiction — Jurisdiction of Supreme Court in equity — Subsisting order of
magistrate — Consideration of respective jurisdictions.

Re Harris (1936) 37 SR(NSW) 17 (FC)

Welfare of child and rights of parents — Young child — Preferred role of
mother — Contest between parents — Trial judge exercising discretion in favour
of father — Functions of appellate court.

Kades v Kades (1961) 62 SR(NSW) 575 (FC)

Welfare of child and rights of parents — Young children — Preferred role of
mother — Contest between parents — Misconduct of mother — Mother leaving
home and children — Suitability of homes — Religious upbringing.

Paxton v Paxton (1961) 62 SR(NSW) 743 (FC)

Dissolution of marriage

Jurisdiction — Grounds — Frequent convictions and sentences to imprisonment —
Facts sufficient to satisfy ground — Matrimonial Causes Act 1899.

Walton v Walton (1938) 38 SR(NSW) 322 (FC)

Separation for three years or more — Resumption of cohabitation —
Genuineness — Continuity of separation — Matrimonial Causes Act 1899.

Gross v Gross (1938) 38 SR(NSW) 111 (FC)

Separation — Living “separately and apart” — When separation terminates —
Parties regarding marriage as subsisting post-separation — Termination of
separation required resumption of cohabitation — Matrimonial Causes Act 1959
(Cth).

Macrae v Macrae (1967) 68 SR(NSW) 361 (CA)

Jurisdiction

Decree nisi — Rescission — Miscarriage of justice — Inconsistent statements on
oath in undefended suit — Decree set aside.

Wilson v Wilson (1967) 69 SR(NSW) 23 (CA)

Dissolution of marriage — Grounds — Desertion — Constructive desertion —
Decree nisi rescinded — Matrimonial Causes Act 1899.

Ingram v Ingram (1938) 38 SR(NSW) 407 (FC)

Injunctions — To restrain company from issuing notice to quit — Husband
governing director of company — Ownership of shares gave right to occupancy
of marital unit — Neither party owned relevant shares — Right of occupancy not
established — Matrimonial Causes Act 1959 (Cth).

Moore v Moore (1967) 68 SR(NSW) 352 (CA)

Rectification of decree — After death of party — Abatement of suit.
Felton v Oser (1969) 72 SR(NSW) 24 (CA)

Maintenance and property

Maintenance of children — Adult children — “Special circumstances” — What
constitutes — Matrimonial Causes Act 1959 (Cth).

Whittle v Whittle (1965) 66 SR(NSW) 141 (CA)
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FAMILY LAW—continued
Maintenance and property—continued

Maintenance — Covenant to pay — Enforceable till avoided — Court sanctioned
agreement to pay maintenance — Failure to include power to vary — Incapable
of variation — Matrimonial Causes Act 1959 (Cth).

Shaw v Shaw (1965) 66 SR(NSW) 30 (CA)

Maintenance — Order to secure periodic sum — “Security” — Giving of personal
covenant.

Penny v Penny (1965) 65 SR(NSW) 366 (ca)

Marriage and its effect

Dispositions between husband and wife — Gift by husband to wife — Chattels —
Evidence of delivery.

Broughton v Beard Watson & Co Ltd (1943) 44 SR(NSW) 62 (FC)

Legal proceedings — Actions in tort — Tort committed by husband — Husband as
agent of partnership — Person injury — Wife’s competency to sue
partnership — Married Women’s Property Act 1901.

Kliendienst v A Kliendienst & Sons (1958) 59 SR(NSW) 150 (FC)

Matrimonial home — Right of wife to occupy home — Joint tenants —
Jurisdiction to restrain application for appointment of trustees for sale —
Conveyancing Act 1919.

Macrae v Macrae (1961) 62 SR(NSW) 142 (FC)

Rights of husband and wife — Right of consortium — Loss of consortium —
Actions by wives — Assault on husband — Mental anguish, ill health and shock.

Johnson v The Commonwealth (1927) 27 SR(NSW) 133 (FC)

Solemnisation of marriage — False declaration of age — Failure to obtain consent
required by statute — Validity.

Cutler v White (1948) 48 SR(NSW) 167 (FC)

Void marriages — Dissolution of prior marriage — Dissolution in foreign
jurisdiction — Remarriage within period for appeal — Remarriage within period
prohibited by law of foreign jurisdiction.

Pezet v Pezet (1946) 47 SR(NSW) 45 (FC)

Void marriages — Dissolution of prior marriage — Re-marriage before decree
absolute — Effect of antedating decree absolute.

Chard v Harrison (1902) 2 SR(NSW) D 1 (FC)

Paternity

Evidence — Corroborative evidence — Letter written to putative father — Conduct
on receipt of letter.

Ex parte Tully; Re McKay (1929) 29 SR(NSW) 206 (FC)

Practice and procedure

Dispensing with naming co-respondent — Evidence must be corroborated —
Matrimonial Causes Act 1899.

Gillett v Gillett (1938) 38 SR(NSW) 493 (FC)
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FAMILY LAW—continued
Practice and procedure—continued

Hearing — Adjournment — Discretion — Refusal of adjournment — Withdrawal
of representation of party — Injustice to party not to continue with hearing.

Watson v Watson (1968) 70 SR(NSW) 203 (CA)

Parties — Appointment of guardian ad litem — Respondent of unsound mind —
Matrimonial Causes Act 1899.

Bateman v Bateman (1938) 38 SR(NSW) 679 (FC)

FAMILY PROVISION AND MAINTENANCE

Appeals

Nature of appeal — Re-hearing — Exercise of discretion.
Re Ryan (1923) 23 SR(NSW) 354 (FC)

Circumstances precluding relief

Conduct of applicant — Husband and wife separated.
Re Parr (1929) 30 SR(NSW) 10 (Harvey CJ in Eq)

Conduct of applicant — What may preclude relief — Effect of perjury by
applicant — “paramountcy” of widow’s right — Right of second wife —
Discretion of court — Appeal.

Re the Will of Gilbert (1946) 46 SR(NSW) 318 (FC)

Contracting out — Right of dependant to contract out — Effect of covenant to
make no claim under statute.

Re Doogan (1923) 23 SR(NSW) 484 (Harvey J)

Contracting out — Separation agreements — Compromise of maintenance
proceedings — Release of all claims by wife — Whether bar to claim against
estate.

Re Patrick (1936) 36 SR(NSW) 156 (Long Innes CJ in Eq)

Separation agreements and contracting out — Judicial separation order —
Agreement not to claim maintenance — Effect.

Re Howard (1925) 25 SR(NSW) 189 (Long Innes J)

Evidence

Conduct — Admissibility of evidence — Right to some allowance not disputed —
Admissibility on question of amount.

Re Dingle (1921) 21 SR(NSW) 723 (Street CJ in Eq)

Statements made by testator — Before making will — Purposes for which
admissible — As evidence of state of mind of testator — Tending to prove
adultery of applicant.

Re Jones (1921) 21 SR(NSW) 693 (Harvey J)

Statements made by testator — Purposes for which admitted — Evidence of state
of testator’s mind — Misconduct of applicant.

Re Hall (1930) 30 SR(NSW) 165 (Harvey CJ in Eq)
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FAMILY PROVISION AND MAINTENANCE—continued
Failure to make adequate provision

Insufficient provision — Claim by spouse — Separated parties — Agreement for
maintenance.

Re Phillips (1929) 29 SR(NSW) 191 (Harvey CJ in Eq)

Whether applicant left with insufficient provision — Material date — “Left” —
Application by married daughter.

Re Forsaith (1926) 26 SR(NSW) 613 (Harvey CJ in Eq)

Failure to make sufficient provision

Whether applicant left with insufficient provision — At what period — Date of
death — Adult son in poor health — Extent of order — Time for consideration.

Re Larkin, Deceased (1956) 57 SR(NSW) 369 (McLelland J)

Jurisdiction

Extent of — Applicants domiciled out of jurisdiction — Estate partly outside
jurisdiction — Effect of two orders against estate.

Re Donnelly (1927) 28 SR(NSW) 34 (Harvey CJ in Eq)

Extent of — Immovable property within jurisdiction — Testator domiciled outside
jurisdiction — Applicant resident and domiciled outside jurisdiction.

Re Perkins (1957) 58 SR(NSW) 1 (McLelland J in Eq)

Extent of — Testator domiciled within jurisdiction — Assets within and outside
jurisdiction — Power of court to deal with personalty wherever situated.

Re Sellar (1925) 25 SR(NSW) 540 (Long Innes J)

Extent of — Where testator domiciled outside jurisdiction — Personal assets but no
real estate within jurisdiction.

Pain v Holt (1919) 19 SR(NSW) 105 (Harvey J)

Jurisdiction in respect of particular orders — Rescission or variation of orders
and further orders — Part payment of lump sum — Death of person intended to
be benefited — Power to alter order.

Re William Butler (1923) 23 SR(NSW) 540 (Street CJ in Eq)

Jurisdiction in respect of particular orders — Rescission or variation of orders —
Remarriage of widow — Application to vary prior order — Prior order not
limited to widowhood — Discretion — Where remarriage not sufficient to vary
order — Appeal where order “until further order”.

Re Collin (1929) 29 SR(NSW) 548 (Long Innes J)

Jurisdiction in respect of particular orders — Rescission or variation of orders —
Variation of orders — Power to order increase in benefits.

Re Molloy (1928) 28 SR(NSW) 546 (Harvey CJ in Eq)

Nature of orders that may be made — Interim order — No power to make —
Valid order till set aside.

Re Piper (Deceased) (1960) 60 SR(NSW) 328 (Myers J)

Persons in whose favour order may be made — Adopted children — Adopted
outside jurisdiction.

Re McKenzie (1951) 51 SR(NSW) 293 (Sugerman J)
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FAMILY PROVISION AND MAINTENANCE—continued
Jurisdiction—continued

Persons in whose favour order may be made — Children — Ex-nuptial
children — Legitimated in England — Not legitimated in New South Wales.

Re Pritchard (1940) 40 SR(NSW) 443 (Nicholas CJ in Eq)

Persons in whose favour order may be made

Widow — Application pending at her death — Order for benefit of applicant’s
estate — Unpaid maintenance.

Re Shannon (1935) 35 SR(NSW) 516 (Long Innes CJ in Eq)

Practice

Parties and service — Application by executor.
Re Mitchell (1941) 42 SR(NSW) 19 (Roper J)

Parties and service — Death of sole executor and beneficiary — Grant of
administration of his estate to Public Trustee — Service on Public Trustee.

Re Pichon (1946) 47 SR(NSW) 186 (Roper J)

Time for making application — Extension of time — Principles upon which
granted.

Re Dun (1955) 56 SR(NSW) 181 (Myers J)

Principles upon which relief granted

Adult children — Adult daughter — Married daughter — Married without
testator’s consent — Amount of provision — Settlements in testator’s lifetime.

Re Harris (1918) 18 SR(NSW) 303 (Street CJ in Eq)

Adult children — Adult daughter — Unmarried daughter — Leaving home against
will of parents — Earning own living.

Re Hallahan (1918) 18 SR(NSW) 138 (Harvey J)

Adult children — Adult son — Able bodied son capable of supporting himself.
Re Fuller (1917) 17 SR(NSW) 348 (Harvey J)

Applicant maintained by State — Insane patient — Whether that fact material —
Moral duty of parent.

Re Duff (1948) 48 SR(NSW) 510 (SC Sugerman J)

Application by surviving partner — Elderly husband — Devise to husband
adeemed — Right to occupy matrimonial home during life.

Re Lenehan (1950) 50 SR(NSW) 318 (Roper CJ in Eq)

Application of surviving partner — How far claim of widow paramount — Claims
also by children.

Re Crowe (1935) 35 SR(NSW) 547 (Long Innes CJ in Eq)

Circumstances to be considered — Circumstances at date of application —
Adequacy of provision at date of death — Regard to foreseeable intervening
events — Present circumstances to determine proper support.

Borthwick v Perpetual Trustee Co (Ltd) (1958) 60 SR(NSW) 151 (FC)
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FAMILY PROVISION AND MAINTENANCE—continued
Principles upon which relief granted—continued

Quantum — Widow — Executor’s resisting application — Duty of executors as to
presentation of evidence — Relationship between testator and wife — Executor’s
right to costs.

Re Hall deceased (1958) 59 SR(NSW) 219 (FC)

Property in respect of which order may be made

Estate of testator — Property appointed under general power of appointment.
Re Carter (1944) 44 SR(NSW) 285 (Roper J)

FENCES AND BOUNDARIES

Boundaries

Evidence of boundaries — Presumption from long continued possession — Effect
of Encroachment of Buildings Act 1922.

Turner v Hubner (1923) 24 SR(NSW) 3 (Harvey J)

Evidence of boundaries — Where question whether land within description in
document — Without production of document.

Cardiff Borehole Collieries Ltd v Robertson (1925) 25 SR(NSW) 348 (FC)

Contribution to cost of fencing

Jurisdiction — “Dividing fence” — Fences not on boundary line — “Proposed”
fence determinative of jurisdiction — Dividing Fences Act 1951.

Ex parte Carmichael; Re Newman (1957) 57 SR(NSW) 365 (FC)

Encroachment of buildings

Power of court to grant relief — Application for transfer of small area of land —
Grant of easement of support.

Re Marsh (1941) 42 SR(NSW) 21 (Roper J)

Land bounded by water

Foreshore, bays and lakes — Reservation of land within specified distance of
creek, harbour and inlet — Lagoon.

Attorney-General v Merewether (1905) 5 SR(NSW) 157 (Simpson CJ in Eq)

Ownership of soil — Ad medium filum rule of construction — Land bounded by
non-tidal and non-navigable stream — Described as bounded by same —
Construction of Crown grant.

Attorney-General v White (1925) 26 SR(NSW) 216 (Harvey CJ in Eq)

Ownership of soil — Ad medium filum — Land bounded by salt water lagoon —
Lagoon substantially part of sea — Accretion — Accretion not imperceptible —
Whether ad medium filum rule applied to bed of lagoon.

Booth v Williams (Deewhy Case) (1909) 9 SR(NSW) 592 (Street J)
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FIRE, EXPLOSIVES AND FIREARMS

Fire

Liability for damage done by fire — Measure of damages — Statutory
limitation — Limit referable to action not property — Government Railways Act
1912.

Francis v Commissioner for Railways (1967) 70 SR(NSW) 138 (CA)

Fire brigades

Liability — Breach of duty to prevent and extinguish fires — Private right of
action — Fire Brigades Act 1909.

Board of Fire Commissioners v Rowland (1959) 60 SR(NSW) 322 (FC)

Liability — Extent of statutory immunity — Death of volunteer fireman — Action
by widow for negligence — Statutory immunity inapplicable — Fire Brigades
Act 1909.

McIntosh v Board of Fire Commissioners of NSW (1969) 72 SR(NSW) 180 (CA)

Liability — Statutory protection from liability for damage caused in bona fide
exercise of powers under Act — Scope of protection — Liability for
negligence — Person injured by fire brigade vehicle proceeding to fire — Fire
Brigades Act 1909.

Ardouin v Board of Fire Commissioners of NSW (1960) 61 SR(NSW) 910 (FC)

Liability — Statutory protection — Scope of protection — Liability for negligence.
Vaughan v Webb (1902) 2 SR(NSW) 293 (FC)

Powers, duties and liabilities of authorities — Breach of duty to extinguish
fires — Statutory obligation — Breach did not confer private right of action —
Fire Brigades Act 1909.

Bennett & Wood Ltd v Council of the City of Orange; Board of Fire Commissioners
(Third Party) (1967) 67 SR(NSW) 426 (CA)

Powers, duties and liabilities of authorities — Powers — Prevention and
extinction of fires — Removal and use of private property — Fire Brigades Act
1909.

Wilson v Board of Fire Commissioners (1950) 51 SR(NSW) 26 (FC)

Powers, duties and liabilities — Statutory protection — Extent — Liability for
negligence — Highway collision between fire brigade vehicle and user of
highway — Statutory defence not available — Bush Fires Act 1949.

Stephens v Stephens (1970) 72 SR(NSW) 459 (CA)

Firearms

Firearm offences — Possession of firearms found in room — “Occupation of
room” — Sufficiency of evidence.

Ex parte Reilly; Re Parmeter (1940) 40 SR(NSW) 535 (FC)

Unlicensed firearms — Possession of pistol without licence — “Possession” —
Actual physical possession not required — Pistol at police officer’s home —
Statutory exemption for police officer — Pistol License Act 1927.

Marshall v Benson (1969) 72 SR(NSW) 151 (CA)
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FIRE, EXPLOSIVES AND FIREARMS—continued
Liability for damage done by fire

Liability of occupier of land — Exceptions — Natural or ordinary user of land —
Fire lit by farmer to burn scrub — Contributory negligence — Negligence.

Webber v Hazelwood (1934) 34 SR(NSW) 155 (FC)

Liability of occupier of land — Natural or ordinary user of land — Inflammable
material in flour mill — Precautions for protection — Proof of negligence —
Spread to adjoining premises.

Commissioner for Railways v Wise Bros Pty Ltd (1946) 47 SR(NSW) 233 (FC)

Servant — Scope of authority — Limited authority — Authority to light fire in
emergency.

Turner v Whitfield (1919) 19 SR(NSW) 345 (FC)

FISH AND FISHERIES

Fish processing, marketing and sale

Marketing and sale — Offences — Prohibition of sale of fish unless first sold in
market — Possession of fish for intended sale at future time — Fisheries and
Oyster Farms Act 1935.

R v Gow (1952) 52 SR(NSW) 122 (CCA)

Marketing and sale — Prohibition of sale unless first sold in market — Intended
sale by wholesale — Licensed establishment — Liability to forfeiture.

F Hanlon Pty Ltd v Chief Secretary (NSW) (1948) 49 SR(NSW) 42 (Sugerman J
in Eq)

Parking station — Fish Authority charging for parking on premises — Operating
parking station without licence — Statute permitting charging of “agreed fees”
for use of premises — No right to recover unpaid fees — Local Government Act
1919, Ordinance 34B, cl 9 — Fisheries and Oyster Farms Act 1935.

Phillips v New South Wales Fish Authority (1969) 72 SR(NSW) 297 (CA)

Prohibition in State statute of sale otherwise than in specified market —
Validity — Freedom of interstate sale — Injunction to restrain seizure.

Cam & Sons Pty Ltd v Chief Secretary of New South Wales (1950) 51 SR(NSW)
46 (Roper CJ in Eq)

Fishing activities

Statutory regulation — Offences — Selling fresh fish in public market without
licence — Lessee of stall in privately owned building — Not sale in public
market.

Ex parte Nixon (1922) 22 SR(NSW) 518 (FC)

FIXTURES

What are fixtures

Degree of annexation — Annexed to land — Embedded in soil — Mains and
service pipes of gas company.

Re North Shore Gas Co Ltd; Ex parte Commissioner of Stamp Duties (1939) 40
SR(NSW) 85 (FC)
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FIXTURES—continued
What are fixtures—continued

Intention of parties in annexation — Degree of annexation — Conversion of
chattels.

Australian Provincial Assurance Co Ltd v Coroneo (1938) 38 SR(NSW) 700 (FC)

FRAUD, MISREPRESENTATION AND UNDUE INFLUENCE

Fraudulent misrepresentation

Falsity — Evidence of falsity — Representation not on its face bearing fraudulent
meaning — Sale of business — Evidence of business takings before and after
sale.

Donaldson v Freeson (1928) 29 SR(NSW) 113 (FC)

Non-disclosure and concealment — Obligations of buyers and sellers —
Disclosure of material facts — Repudiation of contract.

Scott Fell & Co v Lloyd (1907) 7 SR(NSW) 512 (FC)

Reliance on representation — Purchaser after inspection — effect of admission
that property was inspected.

Sagar v Closer Settlement Ltd (1929) 29 SR(NSW) 199 (FC)

Representation — Statements of opinion and belief — Difference between
statement of opinion and statement of existing fact.

Fitzpatrick v Michel (1928) 28 SR(NSW) 285 (FC)

Misrepresentation

Fraudulent and innocent misrepresentation — Materiality of representation —
Repudiation of contract.

Rance v Kensett (1916) 16 SR(NSW) 285 (FC)

Fraudulent and innocent misrepresentation — The representation — Non-
disclosure and concealment — No duty to disclose — Right to rescind contract.

Scott, Fell & Co v Lloyd (1906) 6 SR(NSW) 447 (FC)

Remedies and procedure

Action for damages — Necessity for damage — Purchase of business — Contract
providing price fixed by valuation — Valuation disputed — Agreement for
further valuation — Damages limited to items subject of misrepresentation.

Brown v Beatton (1927) 27 SR(NSW) 84 (FC)

Measure of damages — Sale of business — False representations as to takings —
Recovery of diminished value of business — Expenses in acquiring business —
Costs of improvements.

Cooke v Caldwell’s Wines Ltd (1925) 25 SR(NSW) 161 (FC)

GAMING AND WAGERING

Betting prosecutions

Penalty — Street betting — “Second offence” — What constitutes — Gaming and
Betting Act 1912-1956.

R v Carmody (1957) 58 SR(NSW) 219 (CCA)
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GAMING AND WAGERING—continued
Common gaming houses and places

Offences — Being found in premises declared common gaming house — Defence
of presence for “lawful purpose” — Game itself not unlawful — Gaming and
Betting Act 1912.

Windsor v Denastazi (1957) 57 SR(NSW) 462 (CCA)

Offences — Being found in premises — Use as betting house at time of arrest —
Information alleging house had been used — No offence disclosed.

Ex parte George (1906) 6 SR(NSW) 82 (FC)

Offences — Using places — “Place” — Use of public lane — Habitual use —
Games, Wagers and Betting Houses Act 1902.

Sherwood v Prior (1905) 5 SR(NSW) 639 (FC)

Offences — Using premises — Purpose for which premises used — For receipt of
money upon promise to pay on event relating to game — Information — Need to
state by whom money received or in what character.

Ex parte James (1903) 3 SR(NSW) 10 (FC)

Offences — Using premises — User — Evidence to prove.
Potter v Phillips (1902) 2 SR(NSW) 180 (FC)

Grey-hound racing

Greyhound Racing Control Board — Protection from liability — Limitation of
actions — Action for slander — Gaming and Betting Act 1912.

Taylor v Hunter (1953) 53 SR(NSW) 220 (FC)

Lotteries

Agreements relating to lottery tickets and prizes — Sale of share in ticket by
holder — Illegal contract — Trafficking in tickets — Unenforceable contract.

Wendt v Thompson (1933) 33 SR(NSW) 311 (SC Long Innes J)

Agreements relating to tickets and prizes — Claim for share in winning ticket —
Nature of remedy.

Nassar v Barnes (1954) 54 SR(NSW) 113 (FC)

Offences — Defences — Statutory authorization and State lotteries — Sale of share
in lottery ticket — User of room for selling shares.

Russell v Naylor (1932) 32 SR(NSW) 168 (FC)

Offences — Keeping place for purpose of conducting lottery — What amounts
to — Drawing not taking place there.

Attorney-General v Mutual Loan Agency Ltd (1909) 9 SR(NSW) 148 (FC)

Offences — Selling or disposing of property by lottery or chance — “Dispose of —
by chance” — What constitutes — Lotteries and Art Unions Act 1901.

Ex parte Associated Newspapers Ltd; Re Lewis (1957) 57 SR(NSW) 550 (FC)

Offences — Selling or offering for sale or disposing of lottery tickets or shares —
Selling ticket in street — Ticket in legal lottery — Art union — Lotteries and Art
Unions Act 1901.

Ex parte Alwyne; Re Crick (1947) 48 SR(NSW) 117 (FC)
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GAMING AND WAGERING—continued
Lotteries—continued

What is a lottery — Limerick competition no lottery — Effort on part of
competitors.

Ex parte Levy (1909) 9 SR(NSW) 688 (FC)

What is a lottery — Loans without interest — Purchasers of shares in company
entitled to participate in ballot — Repayment and security — Illusory provisions.

Attorney-General v Mercantile Investments Ltd (1921) 22 SR(NSW) 39 (FC)

What is a lottery — Sale of goods on terms — Future payments waived in case of
certain purchasers.

Ex parte British Products Pty Ltd; Re Willard (1935) 35 SR(NSW) 152 (FC)

Offences in public places

Betting on racecourses — Betting on licensed “coursing” ground — Pursuit by
dogs of mechanical hare — Meaning of “coursing” — Gaming and Betting Act
1912.

Kelso v McLachlan (1928) 28 SR(NSW) 510 (FC)

Prohibited publications relating to betting

Publishing advertisement — Information or advice relating to betting — House not
used as “betting house”.

Ex parte Vockler (1919) 19 SR(NSW) 163 (FC)

Unlawful games

Cards — Draw poker.
Ex parte Little (1902) 2 SR(NSW) 444 (FC)

Two up — “Heading-em” — “Pitch and toss” — Playing game of chance in public
place.

Ex parte Mitchell (1902) 2 SR(NSW) 120 (FC)

Unlawful gaming and betting in public place — Public place — What is —
Private land frequented by public — Offence constituted by by-law —
Application of Crimes Act 1900, def “public place”.

Ex parte Brian (1902) 2 SR(NSW) 125 (FC)

Using house or place for purpose of betting

Eviction of occupier — Reasonable grounds to suspect contravening user — Notice
as to whole premises — Part used for gaming — Notice invalid — Estoppel —
Defendant’s prior application to cancel notice to quit — Different issues in two
proceedings — Gaming and Betting Act 1912.

Kays Holdings Pty Ltd v Nassar (1967) 69 SR(NSW) 231 (CA)

Penalty, forfeiture and recovery of property seized — Where no order for
forfeiture — Recovery of money.

Wilson v Russell (1923) 23 SR(NSW) 441 (FC)

Purpose for which used — For purpose of money being received as consideration
for promise to pay money on event or contingency relating to game — Skill or
chance — Clown machine.

Ex parte O’Connor (1921) 21 SR(NSW) 566 (FC)
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GAMING AND WAGERING—continued
Using house or place for purpose of betting—continued

Purpose for which used — For purpose of player receiving valuable
consideration — Right to extra balls from pin-table machine — Whether new
game or continuation of old game — Gaming and Betting Act 1912-1953,
s 42(2).

Brooks v Davis (1957) 58 SR(NSW) 141 (CCA)

Wagering contracts

Civil proceedings in respect of — Voidness — Agreement to share prize in
lottery — Agreement within State to purchase tickets in interstate lottery —
Legality of agreement.

Norris v Woods (1926) 26 SR(NSW) 234 (Long Innes J)

Civil proceedings in respect of — What are wagering contracts — Sheriff’s sale —
Agreement by proposed purchaser to pay sum of judgment creditor if title
good — Judgment creditor to repay purchase money if title bad.

Stafford v Kenniff (1912) 12 SR(NSW) 347 (FC)

GIFTS

Donationes mortis causa

Necessary elements — Delivery to donee — What constitutes — Delivery to agent
of donee.

Mathie v McDonald (1916) 16 SR(NSW) 446 (Harvey J)

Necessary elements — Evidence of intention — Savings Bank passbook —
Delivery before gift — Redelivery to donor — Possession for particular
purpose — No revocation of gift.

Harneiss v Public Trustee (1940) 40 SR(NSW) 414 (Williams J)

Particular classes of property — Property not completely passing by delivery —
Deposit receipt in building society — Savings bank deposit book.

Cormack v Permanent Trustee Co of NSW Ltd (1903) 4 SR(NSW) 17
(Simpson CJ in Eq)

Particular classes of property — Property not passing completely by mere
delivery — Bank deposit receipt — Savings Bank passbook.

Public Trustee v Young (1940) 40 SR(NSW) 233 (Williams AJ)

Property not passing completely by delivery — Savings bank passbook —
Certificate of Title to Torrens land.

Watts v Public Trustee (1949) 50 SR(NSW) 130 (Roper CJ in Eq)

Gifts inter vivos

Essentials of perfect gift — Assignment of choses in action — Creation and
transfer of credits — Joint banking account — Opened by aunt in name of
herself and nephew — Deposits by aunt only — Used solely for aunt’s needs —
Intention to give beneficial interest upon death to nephew — Incomplete gift.

Scott v Russell (1935) 35 SR(NSW) 414 (Nicholas J)
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GIFTS—continued
Gifts inter vivos—continued

Essentials of perfect gift — Gifts of land or interests therein — Land under Torrens
system — Execution of transfer — Donee neglecting to sign acceptance of
transfer — Subsequent cancellation of intended gift.

Cope v Biddulph (1923) 23 SR(NSW) 390 (Harvey J)

GUARANTEE AND INDEMNITY

Actions against surety

Evidence — Action on administration bond — Admissibility — Surety bound by
decree in administration suit — Evidence of breach of conditions of bond by
administrator — Evidence of actual loss — Assignments of interests by next of
kin.

Attorney-General v Begley (1910) 10 SR(NSW) 135 (FC)

Notice of default, demands etc — “Demand” — Adequacy of demand —
Intimation payment required.

Re Colonial Finance, Mortgage, Investment and Guarantee Co Ltd (1905) 6
SR(NSW) 6 (SC Walker J)

Construction and effect

Construction supporting guarantee — Guarantee of payment — Sufficiency of
promise.

Parkinson v Booth (1934) 34 SR(NSW) 185 (FC)

Deed of guarantee — Action based on — Whether deed a mortgage of land —
Claim in respect of covenant in guarantee — Statutory provisions relating to
mortgages did not apply — Moratorium Act 1932.

Motor Credits (Hire Finance) Ltd v Mawson (1965) 66 SR(NSW) 116 (CA)

Extent of liability — To pay keep of child — So long as remaining in present
home.

Sims v Robertson (1921) 21 SR(NSW) 246 (FC)

Provisions as to conclusive evidence — Evidence made conclusive by
agreement — Bank manager’s certificate conclusive as to debt — Amount and
existence of debt.

National Bank of Australasia Ltd v Dobbs (1935) 35 SR(NSW) 223 (FC)

Contract of guarantee

What constitutes guarantee — Money lent to mortgagor at request of
defendants — Joint and several covenant to pay — Defendants to be considered
“principal debtors” — Default in payment — Whether defendants guarantors.

Perpetual Trustee Co (Ltd) v Cohen (1940) 40 SR(NSW) 10 (FC)

Discharge of surety

Alteration of obligation — Giving time — Laches and negligence — Release of
debtor — Reservation of rights against surety — Guarantee providing release not
to affect or discharge surety.

Hancock v Williams (1942) 42 SR(NSW) 252 (FC)
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GUARANTEE AND INDEMNITY—continued
Discharge of surety—continued

Alteration of obligation — Guarantee of payment for goods supplied on credit —
Scope of transactions guaranteed — Whether surety discharged by taking
security.

Matthews Thompson & Co Ltd v Everson (1934) 34 SR(NSW) 114 (FC)

Bankruptcy — Guarantor liable to pay interest accrued after bankruptcy.
Jowitt v Callaghan (1938) 38 SR(NSW) 512 (FC)

By operation of law — Liability of debtor extinguished — Rescission of principal
contract under Moratorium Act 1930.

Insurance Office of Australia Ltd v TM Burke Pty Ltd (1935) 35 SR(NSW) 438
(FC)

Giving time — Extension of limit of overdraft for specified period — Request by
one of several co-sureties.

City Bank of Sydney v Deane (1904) 4 SR(NSW) 182 (FC)

Indemnities

Construction — Promise by contractor to indemnify employer for damage to third
party — Employer’s negligence causing injury to third party — Claim for
contribution between tortfeasors — Indemnity an effective bar to claim — Law
Reform (Miscellaneous Provisions) Act 1946.

Commissioner for Railways v Davis; Commissioner for Main Roads (Third Party)
(1967) 68 SR(NSW) 319 (CA)

What constitutes guarantee

Agreement to release retiring partner — Notice to creditors — Suretyship.
Australian Joint Stock Bank v Hogan (1902) 2 SR(NSW) 7 (FC)

HARBOURS AND HARBOUR TRUSTS

Harbour Trusts and Boards

Proceedings by and against — Notice of action — Sufficiency of notice.
Aucher Ltd v Sydney Harbour Trust Commissioners (1930) 31 SR(NSW) 73 (FC)

Sydney Harbour Trust — Land vested in Trust — Whether Harbour Trust agent or
instrument of Crown.

Lowden v Sydney Harbour Trust Commissioners (1920) 21 SR(NSW) 59 (FC)

Vesting and ownership of land — Vesting of Crown lands in Commissioners —
Power of Governor.

Sydney Harbour Trust Commissioners v Wailes (1907) 7 SR(NSW) 567 (FC)

Vesting and ownership of lands and harbour beds — Powers of
Commissioners — Erection of structure below high water mark — Parties to
suit — Beams supporting boat-shed resting on highway — Nuisance.

Attorney-General (Ex rel Rosman) v Municipal Council of Mosman (1910) 11
SR(NSW) 133 (Simpson CJ in Eq)

Wharfage rates and charges — Wharfage and tonnage rates — Power of council
to levy on public wharf.

Smith v Shire of Wallarobba (1911) 11 SR(NSW) 553 (Simpson CJ in Eq)



348

INDEX TO SUBJECT MATTER

HARBOURS AND HARBOUR TRUSTS—continued
Rates and charges

Harbour rates — Liability of owner or consignee of goods entering port.
Sydney Harbour Trust Commissioners v Wall (1906) 6 SR(NSW) 54 (FC)

Tolls and berthing charges — Berthing charges — Vessel moored alongside
another.

Sydney Harbour Trust Commissioners v Mount Pleasant Coal and Iron Mining Co
(1906) 6 SR(NSW) 445 (FC)

Tolls and berthing charges — Wharves “vested” in Sydney Harbour Trust
Commissioners — Wharf leased to tenant.

Sydney Harbour Trust Commissioners v Harriott (1923) 23 SR(NSW) 141 (FC)

Wharfage rates and charges — Wharfage and tonnage rates — Inward wharfage
rates — Goods discharged into lighters.

Pastoral Finance Association Ltd v Sydney Harbour Trust Commissioners (1902)
2 SR(NSW) Eq 8 (Simpson CJ in Eq)

Regulation of ships and navigation

Navigation licence — Use of vessel for purpose other than specified in licence —
Use of vessel for advertising.

Ex parte Balmain New Ferry Co (1908) 9 SR(NSW) 471 (FC)

HEALTH LAW

Disposal of garbage

Sanitary and waste management depots — Use of land as depot — Statutory right
to prohibit — Whether affected by previous conduct.

Ryde Municipal Council v Hunter’s Hill Municipal Council (1927) 27 SR(NSW)
459 (Long Innes J)

Food and drugs

False or inadequate description — Remedial effect of drug — Statement of
opinion.

Ex parte Boynton (1917) 17 SR(NSW) 152 (FC)

Offences — Adulterated liquor — Prescribed standard of strength — Absence of
expert evidence of meaning of “proof spirit” etc — Validity of regulations —
Pure Food Act 1908.

Ex parte Ryan; Re Bowry (1957) 57 SR(NSW) 438 (FC)

Offences — Sale and keeping for sale adulterated food — Sale — Sale not intended
for immediate human consumption — Sale by wholesale manufacturer — Sale
for export to another State.

Doran v Isaacs (1912) 12 SR(NSW) 471 (FC)

Offences — Sale not of nature demanded — Knowledge of purchaser — Artificial
vinegar.

Ex parte Wood (1908) 8 SR(NSW) 554 (FC)

Offences — Sale of adulterated food — Evidence — Evidence to rebut presumption
of adulteration.

Kench v O’Sullivan (1910) 10 SR(NSW) 605 (FC)
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HEALTH LAW—continued
Food and drugs—continued

Offences — Selling article of food falsely described — “Sell” — Expose for sale —
Purchase of sample for analysis — Procurement and analysis of samples —
Retention of part for future comparison — What constitutes — Pure Food Act
1908.

Ex parte Archer; Re Bowry (1956) 57 SR(NSW) 1 (FC)

Procurement and analysis of sample — Retention of part for future comparison —
Broken bottle — Transfer to another bottle — Failure to retain broken bottle.

Ex parte Kilby (1901) 1 SR(NSW) 228 (FC)

Procurement and analysis of samples — Certificate of analysis — Service of
copy — Failure to give evidence of service — Waiver of objection — Refusal to
permit re-opening of case.

Kench v Bailey (1926) 26 SR(NSW) 268 (FC)

Purity, adulteration and misdescription — Analysis of samples — Certificate of
analysis — Relevance as evidence — Form of certificate — Proof of prescribed
form — Evidence Act 1898 — Public Health Act 1902.

Ex parte Rigby (1905) 5 SR(NSW) 317 (FC)

Qualities of food — Procurement and analysis of samples — Certificate of
analyst — Service of copy — Copy of irregular certificate — Sufficiency —
Containing “result” of analysis — Pure Food Act 1908.

Ex parte Odgers; Re Bowry (1957) 57 SR(NSW) 457 (FC)

Qualities of food — Procurement and analysis of samples — Failure to procure as
required by statute — Effect on prosecution for offence under statute —
Sample — Analysis — Milk Act 1931 — Pure Food Act 1908.

Bailey v Borham (1949) 49 SR(NSW) 213 (FC)

Sale of adulterated food — Addition of harmless matter — Harmless colouring
matter — Analyst’s certificate.

Ex parte Vaughan (1911) 11 SR(NSW) 250 (FC)

Sale of adulterated food — Standard of quality — Natural product not conforming
to quality — Milk supplied as received from cow.

Mansfield v Neligan (1911) 11 SR(NSW) 406 (FC)

Hospitals

Board of Directors — Functions of hospital subscribers.
Ex parte Bond; Re Junee District Hospital (1940) 40 SR(NSW) 420 (FC)

Private hospitals — Hospital register — Right to possession — Private Hospitals
Act 1908.

Thompson v Anderson (1947) 48 SR(NSW) 107 (FC)

Infectious diseases

Prevention of spread of diseases — Power to regulate trade in flock — Validity of
regulation — Unclean flock not permitted on premises — Ultra vires power to
regulate trade.

Ex parte Beard; Re Eldershaw (1943) 44 SR(NSW) 123 (FC)
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HEALTH LAW—continued
Milk and dairies

Milk Board — Statutory corporation — Agency of Crown — Liability to
execution — Garnishee proceedings — Small Debts Recovery Act 1912.

Ex parte Milk Board; Re Farmers’ Fertilizers Corporation Ltd (1935) 35
SR(NSW) 583 (FC)

Registration — Cancellation and refusal of renewal — Refusal to renew —
Review.

Ex parte Milk Board of NSW; Re Jarman (1951) 51 SR(NSW) 336 (FC)

Registration — No authorizing certificate — Purchase of milk for resale by non-
registered vendor — Illegal contract — Right to claim rebate.

McCarthy Bros (Milk Vendors) Pty Ltd v Dairy Farmers Co-Operative Milk Co Ltd
(1946) 46 SR(NSW) 268 (FC)

Registration — Purchase of milk for resale by non-registered vendor — Right to
claim rebate.

McCarthy Bros (Milk Vendors) Pty Ltd v Dairy Farmers’ Co-Operative Milk Co
Ltd (1945) 45 SR(NSW) 266 (FC)

Registration — Right to registration — Milk vendor — Milk store — Treatment of
milk — Separate certificate — Refusal of application — Effective exercise of
Board’s powers — Right to hearing on grounds of refusal.

Ex parte McCarthy; Re Milk Board (1934) 35 SR(NSW) 47 (FC)

Regulation of supply and distribution — Inquiry to determine prices — Validity
of private inquiry — Whether private inquiry had duty to act judicially.

Re Gosling (1943) 43 SR(NSW) 312 (CCA)

Regulation of supply and distribution — Marketing schemes — Milk Board —
Milk vests in Board when “supplied” — Right to refuse to accept delivery —
Agent of Board imposing conditions not authorized by statute — Milk Act 1931.

Andaloro v Wyong Co-Operative Dairy Society Ltd (1965) 66 SR(NSW) 466 (CA)

Quarantine

Statutory right to destroy property — Implied right extending to goods —
Destruction of building and goods therein — Prevent plague.

Elliott v Walker (1901) 1 SR(NSW) 142 (FC)

Slaughtering and abattoirs

Abattoirs — Control and regulation — Validity of by-laws — Taking portion of
slaughtered animals without payment — Ultra vires.

Jones v Metropolitan Meat Industry Board (1925) 25 SR(NSW) 553 (Harvey CJ
in Eq)

Abattoirs — Regulation of — Establishment of abattoir by municipal council —
Unregistered and unlicensed — Operating outside own municipality.

Grieve v West Maitland Municipal Council (1943) 44 SR(NSW) 142 (FC)

Butcher’s shop — What constitutes — Regulation prohibiting sale of products other
than meat — Invalid — Pure Food Act 1908, reg 78.

Patterson v Jacoby (1954) 55 SR(NSW) 150 (FC)
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HEALTH LAW—continued
Slaughtering and abattoirs—continued

Control and regulation — Liabilities and duties of authorities — Care of cattle
placed in slaughter yard.

Forrest v Metropolitan Meat Industry Board (1928) 28 SR(NSW) 621 (FC)

Licences and permits — Application for licence — Duty of board.
Ex parte Bowen (1917) 17 SR(NSW) 291 (FC)

Licences and permits — Application for licence — Slaughter on private
premises — Power of Board to withhold consent — Consent refused on
untenable grounds — Mandamus.

Ex parte JC Hutton Pty Ltd (1916) 16 SR(NSW) 387 (FC)

Licences and permits — Consent to slaughtering otherwise than at public
abattoir — Refusal of consent — Discretion unfettered — Mandamus.

Ex parte Finlayson (1916) 16 SR(NSW) 591 (FC)

Meaning of terms — “Cattle” — Whether limited to bovine cattle.
Ex parte Mackay (1904) 4 SR(NSW) 272 (FC)

Unsanitary and unclean premises

Nuisance — Insanitary premises — Informations by local authority — Complaint of
failure to abide by notice to abate — Form of complaint.

Ex parte Harris (1902) 2 SR(NSW) 275 (FC)

HIGH COURT AND FEDERAL JUDICIARY

Criminal jurisdiction and procedure

State courts exercising federal jurisdiction — Criminal jurisdiction — Appeals —
Appeal by Commonwealth to State Court of Criminal Appeal.

R v Seaegg (1932) 32 SR(NSW) 640 (CCA)

Exclusive jurisdiction of federal courts

Mandamus or prohibition against officer of Commonwealth — Power of State
court to grant mandamus to federal officer.

Ex parte Goldring (1903) 3 SR(NSW) 260 (FC)

Mandamus or prohibition against officer of Commonwealth — Prohibition to
inferior court exercising federal jurisdiction — Judiciary Act 1903 (Cth).

Ex parte Stelling (1904) 4 SR(NSW) 201 (FC)

Federal jurisdiction of State courts

State court exercising federal jurisdiction — Family law matter — Order for
maintenance against husband resident in another State — Jurisdiction of court of
other State to make order in exercise of State jurisdiction — Jurisdiction of court
of New South Wales to make further orders.

Power v Walters (1947) 47 SR(NSW) 370 (CCA)

Statutory prohibition — Power of superior State court to restrain inferior courts —
Matter involving exercise of federal jurisdiction.

Ex parte Oesselmann (1902) 2 SR(NSW) 149 (FC)
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HIGH COURT AND FEDERAL JUDICIARY—continued
High Court (Jurisdiction and powers)

Appellate jurisdiction — Procedure — Stay of proceedings — Appeal from portion
of decree — Stay of execution as to whole.

Bennett v Browne (1905) 5 SR(NSW) 541 (Simpson CJ in Eq)

Appellate jurisdiction — Remission to and subsequent proceedings in Supreme
Court — Enforcing judgment of High Court — Making judgment rule of court.

Macintosh v Dun (1906) 6 SR(NSW) 451 (FC)

Decree — Rectification — Jurisdiction of State Court.
Daily Telegraph Newspaper Co Ltd v McLaughlin (1906) 6 SR(NSW) 519

(Walker J)

Inter se constitutional questions — Delegation of power by Commonwealth —
Validity of exercise of delegated power — Challenge by reference to ambit of
Commonwealth constitutional power — Prohibition — Conviction for offence
under invalid law.

Ex parte De Mestre; Re Chisholm (1943) 44 SR(NSW) 55 (FC)

Procedure — Notice of appeal and affidavit — Notice of appeal — Setting aside —
Affidavit as to appealable nature of judgment — Conclusiveness — Sufficiency
of evidence.

Finegan v Elton (1948) 48 SR(NSW) 410 (Sugerman J)

Stay of proceedings — Application for special leave to appeal proposed —
Practice — Stay Supreme Court.

Ex parte Quaine; Re McKay (1912) 12 SR(NSW) 662 (FC)

Proceedings by and against Commonwealth

Suit against Commonwealth — Cause of action existing before Judiciary Act 1903
(Cth) passed.

Baume v Commonwealth of Australia (1904) 4 SR(NSW) 709 (FC)

Removal of causes

Inter se questions — Jurisdiction of State court to appoint statutory trustees for
sale — Co-owners divorced persons — Within jurisdiction of State court —
Matrimonial Causes Act 1959 (Cth).

Gilmore v Gilmore (1968) 71 SR(NSW) 409 (CA)

Inter se questions — Order of Supreme Court deciding not to proceed — Right of
appeal — Judiciary Act 1903 (Cth).

Cowburn v Clyde Engineering Co Ltd (1926) 26 SR(NSW) 64 (FC)

HIGHWAYS AND BRIDGES

Closing roads

Consent — Consent by council to closing road — What amounts to — Withdrawal
of consent — Power of council to create occupancy of public road — Power to
licence buildings on highway.

New South Wales Trotting Club Ltd v Municipality of Glebe (1937) 37 SR(NSW)
288 (FC)



353

INDEX TO SUBJECT MATTER

HIGHWAYS AND BRIDGES—continued
Closing roads—continued

Sale by Council — Limits of power of sale — Land no longer required as public
way.

Municipal Council of Sydney v Registrar-General (1945) 46 SR(NSW) 79
(Nicholas CJ in Eq)

Under Public Works Act 1900 — Need to open new road — Provision of
substituted road.

Attorney-General v Chief Commissioner for Railways and Tramways (1909) 9
SR(NSW) 412 (Simpson CJ in Eq)

When ceases to be highway — New road substituted — Obstruction placed on
closed road by owner — Injury caused by obstruction — Liability of owner.

Carroll v Gavel (1907) 7 SR(NSW) 718 (FC)

Construction

Footpaths-paving, kerbing and guttering — Contributions — In respect of what
works — Recoverable from owner for the time being — Subsequent owner’s
liability — Costing completed after purchase — Local Government Act 1919.

Carrathool Shire Council v Preston (1959) 60 SR(NSW) 283 (FC)

Roads — Contributions — Recoverable from “owner for the time being”.
Council of the Municipality of Ulmarra v Notaras (1929) 29 SR(NSW) 501 (FC)

Roads — Variation of levels — Liability to pay damages or compensation — Claim
of compensation — Evidence that gutter on footpath constructed in permanent
manner — Certificated extract from road register — How far conclusive.

Garlick v Council of Municipality of Wingham (1925) 26 SR(NSW) 9 (Long
Innes J)

Creating roads

Dedication — What constitutes dedication — Leaving in subdivision —
Subdivision approved by council — Plans not registered — Council lodging
caveat.

Re a Caveat by Botany Municipal Council; Ex parte Homelands Development Co
Ltd (1936) 36 SR(NSW) 615 (Nicholas J)

Creation of

Dedication — What constitutes — Leaving in subdivision — Approval by Council.
Measures v Shire of Wallarobba (1910) 11 SR(NSW) 10 (Simpson CJ in Eq)

Evidence

Claim of highway — Proof of existence of highway — Proof of boundaries —
Maps and plans prepared by deceased person — Evidence of general reputation.

Everingham v Council of Municipality of Penrith (1916) 16 SR(NSW) 238 (FC)

Highways

Alignment and realignment — True building line — City of Sydney.
Dalley v Municipal Council of Sydney (1901) 1 SR(NSW) 221 (FC)
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HIGHWAYS AND BRIDGES—continued
Highways—continued

Creation of — Dedication — What constitutes dedication — Offer of proprietor of
land to dedicate — Necessity for acceptance by public — Leaving in
subdivision — Roads shown on deposited plan — Whether roads “opened”.

Attorney-General (NSW) v City Bank of Sydney (1920) 20 SR(NSW) 216
(Harvey J)

Creation of — User — Effect of acts done upon road — Presumed dedication.
Vickery v Municipality of Strathfield (1911) 11 SR(NSW) 354 (Rich AJ)

Nature of — Claim of highway — Whether decision affecting future rights.
Ex parte Wesley (1903) 3 SR(NSW) 624 (FC)

Opening of — Dedication — Road shown in plan of subdivision before 1906
legislation — Effect of public use after 1906 legislation — Local Government
Act 1906.

Owen v O’Connor (1963) 63 SR(NSW) 1051 (Sugerman J in Eq)

Opening of — Limited dedication — Dedication subject to reservation of pre-
existing rights — Railway lines laid on public place — Right of council to rental
charge.

Municipal Council of Newcastle v Australian Agricultural Co (1909) 9 SR(NSW)
544 (FC)

Opening of — Purchase of land by Commissioner for Main Roads — Proclamation
as main road — Road opened to public — Land vests in local council as public
road — Main Roads Act 1924 — Local Government Act 1919.

Commissioner for Main Roads v BP Australia Ltd (1964) 65 SR(NSW) 233 (CA)

Liability of highway authority

Negligence — Injury to road user — Patching of road — Resurfacing road.
Florence v Marrickville Municipal Council (1959) 60 SR(NSW) 562 (FC)

Negligence and Nuisance

Injuries to users of highways — Actions against highway authority — Evidence —
Evidence of Council’s revenue — When relevant.

Woodward v Orara Shire Council (1948) 49 SR(NSW) 63 (FC)

Injuries to users of highways — Alteration of highway — Construction of
cutting — Leaving unfenced.

McKeon v Miller (1905) 5 SR(NSW) 128 (FC)

Injuries to users of highways — Drains — Drainage sump — Removal of cover —
Cover lacking locking device.

Waverley Municipal Council v Nagle (1956) 56 SR(NSW) 369 (FC)

Injuries to users of highways — Liability of highway authority — In respect of
what matters — Artificial structures — Tree planting — Depression round tree.

Donaldson v Municipal Council of Sydney (1924) 24 SR(NSW) 408 (FC)

Injuries to users of highways — Liability of highway authority — In respect of
what matters — Drains, culverts and bridges — Negligent construction.

Turner v Borough of Goulburn (1903) 3 SR(NSW) 91 (FC)
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HIGHWAYS AND BRIDGES—continued
Negligence and Nuisance—continued

Injuries to users of highways — Liability of highway authority — In respect of
what matters — Failure to fence, light or give warning — Fencing precipice —
Removing natural protection.

Flukes v Paddington Municipal Council (1915) 15 SR(NSW) 408 (FC)

Injuries to users of highways — Liability of highway authority — Misfeasance —
Evidence — Evidence of Council’s revenue.

Wenbam v Lane Cove Municipal Council (1918) 18 SR(NSW) 90 (FC)

Injuries to users of highways — Liability of highway authority — Negligence —
Adjacent portion becoming dangerous.

Moody v Municipality of Woollahra (1912) 12 SR(NSW) 597 (FC)

Injuries to users of highways — Liability of highway authority — Single tree on
unlighted city street — Removal of avenue of trees by authority.

Grafton City Council v Riley Dodds (Australia) Ltd (1955) 56 SR(NSW) 53 (FC)

Injuries to users of highways — Liability of highway authority — Things placed
or used on or near highway — Crane erected by Council in quarry adjoining
highway — Intervening act of third party — Injury to child.

Prattis v Municipality of Bexley (1915) 15 SR(NSW) 232 (FC)

Injuries to users of highways — Liability of persons other than highway
authority — Party acting under statutory powers — Artificial structure placed in
street — Non-repair — Liability of owner of premises — Repair needing
highway to be opened.

Birch v Australia Mutual Provident Society (1906) 6 SR(NSW) 155 (FC)

Injuries to users of highways — Non-repair of highway — Duty to maintain.
Rohan v Municipality of St Peters (1908) 8 SR(NSW) 649 (FC)

Injuries to users of highways — Things done otherwise than as highway
authority — Electricity — Fall of electric light wire — Statutory authority —
Rule in Rylands v Fletcher — Res ipsa loquitur.

The Australian Agricultural Co v Municipal Council of Newcastle (1913) 13
SR(NSW) 667 (FC)

Interference with public right of user — Railway — Level crossing — Negligent
delay in attending to gates at level crossing.

Attorney-General (NSW) v Railway Commissioners (No 2) (1922) 23 SR(NSW)
265 (Street CJ in Eq)

Interference with rights of user and access — Interference with public right of
user — Extraordinary traffic — Traction engine — Excessive weight — Injury to
roads and bridges — Obstruction of ordinary traffic.

Attorney-General v Magrath (1907) 7 SR(NSW) 851 (Simpson CJ in Eq)

Interference with rights of users and access — Actions by private individuals —
What is sufficient private damage — Delay at level crossing.

Attorney-General (NSW) v Railway Commissioners for NSW (1920) 21 SR(NSW)
118 (Harvey J)
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HIGHWAYS AND BRIDGES—continued
Negligence and Nuisance—continued

Liability of highway authority — Drains, culverts and bridges — Drains —
Reconstruction of drain between road and footpath — Drain deepened — No
level crossing provided.

D’Arcy v Municipal Council of Inverell (1925) 25 SR(NSW) 102 (FC)

Negligence — Injuries to users of highway — Liability of highway authority —
Misfeasance — Failing to re-set defective guttering.

Taylor v Commissioner for Main Roads (1945) 46 SR(NSW) 117 (FC)

Negligence — Injury to users of highway — Action against highway authority —
Commissioner for Main Roads — Limit on damages recoverable against
Board — Board replaced by Commissioner — Limit applied — Ministry of
Transport Act 1932 — Transport (Division of Functions) Act 1932.

Woodbridge v Commissioner for Main Roads (1938) 38 SR(NSW) 141 (FC)

Negligence — Injury to users of highway — Liability of highway authority —
Misfeasance — Repairs to part of decking of bridge — Failure to repair
remainder of decking.

Kirk v Culcairn Shire Council (1964) 64 SR(NSW) 281 (CA)

Negligence — Injury to users of highways — Liability of highway authority —
Non-feasance — Self-sown tree in dangerous condition.

Bretherton v Council of Shire of Hornsby (1963) 63 SR(NSW) 334 (FC)

Nuisance — Interference with rights of user and access — Interference with access
to and from adjoining land — Reconstruction of road — Access to land cut
off — Right of owner of land to injunction.

Thompson v Municipality of Randwick (1944) 44 SR(NSW) 455 (Nicholas CJ in
Eq)

Nuisance — Interference with rights of user and access — Right of private
individual to sue — Frontager — Erection of buildings and works on portion of
public road — Loss of view and sunlight.

Owen v O’Connor (1963) 63 SR(NSW) 1051 (Sugerman J in Eq)

Ownership of soil

Ad medium filum rule — Conveyance of land — Land adjoining public road.
Re Priddle (1916) 16 SR(NSW) 54 (Simpson CJ in Eq)

Pipes and wires

Permission — Condition for termination on written notice — Termination of
permission — Validity of termination.

Jones v Council of Shire of Jemalong (1953) 53 SR(NSW) 427 (McLelland J)

Roads

Opening of — In what circumstances — Benefit of one person — No public
necessity — Formalities — Resumption of land.

Watt v Geddes (1936) 36 SR(NSW) 447 (Maughan AJ)

Public road — Opening of — In what circumstances — Temporary road —
Irreparable damage to plaintiff’s land — Alternative route — Injunction.

Walker v Peel Shire Council (1908) 8 SR(NSW) 608 (FC)
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HIGHWAYS AND BRIDGES—continued
Roads—continued

Public road — Opening of — Temporary road — Irreparable damage to land —
Alternative route available — Injunction.

Walker v Peel Shire Council (1908) 8 SR(NSW) 333 (FC)

Public road — Road in national park vested in trustees — Proclaimed as main
road — Large volume of public traffic.

Vale v Whiddon (1949) 50 SR(NSW) 90 (FC)

HIRE AND HIRE PURCHASE

Construction and scope of legislation

Compliance with — Agreement void where statutory provisions not complied
with — Effect — Parties selecting another law as proper law of contract —
Contract governed by selected law — Hire-Purchase Agreements Act 1941.

Kay’s Leasing Corporation Pty Ltd v Fletcher (1964) 64 SR(NSW) 195 (CA)

Re-opening of transactions — What agreements within statute — Usury, Bills of
Lading, and Written Memoranda Act 1902.

Ex parte Silk; Re Chapman Engine Distributors Pty Ltd (1939) 39 SR(NSW) 42
(FC)

Repossession

Right to repossess — At owner’s option — Implied term right to be exercised
reasonably.

Beale & Co v Price (1904) 4 SR(NSW) 101 (FC)

Title

Sale by hirer — Owner’s authority to dealer to sell — Sufficiency of evidence.
J C Hutton Pty Ltd v De Florance (1959) 60 SR(NSW) 20 (FC)

Warranties and Conditions

Position as between finance company and hirer — Goods taken by hirer before
agreement constituted — Whether hire purchase agreement retroactive — Goods
not fit for specified purpose — Hire-Purchase Agreements Act 1941.

Newlands v Argyll General Insurance Co Ltd (1958) 59 SR(NSW) 130 (FC)

HUSBAND AND WIFE

Legal proceedings between husband and wife

Torts — Motor vehicle registered in Queensland — Negligently driven in New
South Wales — Right of injured wife to sue husband — Vehicle exempt from
registration in New South Wales — Claim barred — Motor Traffic Regulations,
reg 33A — Motor Traffic Act 1909 — Married Persons (Property and Torts) Act
1901.

Zussino v Zussino (1969) 71 SR(NSW) 24 (CA)
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HUSBAND AND WIFE—continued
Loss of consortium

Action by husband — Damages — Non-pecuniary loss — Destruction of wife’s
sexual capacity.

Birch v Taubmans Ltd (1956) 57 SR(NSW) 93 (FC)

Action by husband — Negligent injury to wife — Wife guilty of contributory
negligence — No defence to claim.

Young v Curran (1963) 63 SR(NSW) 684 (FC)

Marriage and its effects

Torts — Liability of husband for wife’s torts — Married Women’s Property Act
1901.

Hall v Wilkins (1933) 33 SR(NSW) 220 (FC)

Rights of husband and wife

Right of consortium — Right of husband — Remaining on premises owned by
wife — Separate estate — Ejectment.

Lane v Lane (1913) 13 SR(NSW) 657 (FC)

Torts

Wife injured through own negligence — Economic loss to husband — No right of
recovery — Wife did not owe duty of care to husband — Married Persons
(Property and Torts) Act 1901.

Dwyer v Dwyer (1969) 72 SR(NSW) 270 (CA)

IMMIGRATION AND EMIGRATION

Immigration

Prohibited immigrants — Persons deemed prohibited immigrants — Exemption
certificates — “Issue” — What constitutes.

Re Frazer; Ex parte McCarroll (1951) 51 SR(NSW) 234 (FC)

INCOME TAX

Assessable income

Business partly in and partly out of Australia — Payment upon cancellation of
contract — Purchase and payment made outside Australia — Contract to produce
and deliver goods within Australia.

Re Meeks (1915) 15 SR(NSW) 107 (FC)

Exempt income — Income of co-operative rural society — Manufacture treatment
or disposal of “agricultural products” — Sale on commission of butter
manufactured by co-operative society member — Whether disposal of
“agricultural products” — Product manufactured in factory — Income Tax
Management Act 1941.

Producers’ Co-operative Distributing Society Ltd v Commissioner of Taxation
(NSW) (1944) 45 SR(NSW) 44 (FC)
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INCOME TAX—continued
Assessable income—continued

Income derived by taxpayer — Disposal of business assets — Sale of grazing
property — Grazing property sold at intervals in lots — Stock sold as area
decreased.

Macpherson v Commissioner of Taxation (1927) 27 SR(NSW) 105 (FC)

Income — Gross income from conducting race meeting — Compensation where
licensed racecourse relocated — Racing tax.

Attorney-General v NSW National Coursing Association Ltd (1951) 51 SR(NSW)
129 (FC)

Particular classes of taxpayers — Shareholders — Dividends and other
distributions to shareholders — Dividends from profits arising from sale or
revaluation of assets not acquired for resale at profit — Exempt income —
Bonus shares issued to shareholders upon revaluation — Power of Commissioner
to challenge revaluation — Exempt income.

Commissioner of Taxation (NSW) v Henry (1941) 41 SR(NSW) 185 (FC)

Particular sources of income — Profits from business of horse racing or betting —
Prize-money won in business of horse racing and breeding.

Knight v Commissioner of Taxation (1928) 28 SR(NSW) 523 (FC)

Revenue and expenses attributable to year of income — Sales of land on
terms — Sale price spread over several years.

Perrott v Commissioner of Taxation (1922) 23 SR(NSW) 118 (FC)

Source of income and apportionment — Business partly in and partly outside
Australia — Profit on sale outside State on gold mined within State.

Adelong Gold Estates No Liability v Commissioner of Taxation (1922) 22
SR(NSW) 197 (FC)

Construction of legislation

Necessity for clear language — Definition section restriction application of tax —
No reasonable basis for restricted definition — Regard to purpose.

Simpson v Commissioner of Stamp Duties (1917) 17 SR(NSW) 217 (FC)

Deductions

Interest and other expenses of borrowing money — Interest on purchase money
paid for goods bought from foreign company — Contracts of sale incurring debt
arose in foreign country — Place where expense incurred.

Studebaker Corporation of Australasia Ltd v Commissioner of Taxation for NSW
(1920) 20 SR(NSW) 602 (FC)

Legal and other professional expenses — Cost of appearing before Licenses
Reduction Board — Cost of preparing valuations for Compensation Assessment
Board.

Toohey’s Ltd v Commissioner of Taxation (NSW) (1922) 22 SR(NSW) 432 (FC)

Life assurance companies — Business carried on other than life assurance —
Expenditure incapable of dissection — Principles for construing fiscal statutes.

Australian Provincial Assurance Association Ltd v Commissioner of Taxation
(1936) 36 SR(NSW) 336 (FC)
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INCOME TAX—continued
Deductions—continued

Losses and outgoings — In what income year amount deductible — Rent of
premises for year paid in advance in previous year.

Nonmus & Co Ltd v Commissioner of Taxation (1928) 29 SR(NSW) 209 (FC)

Losses and outgoings — Misappropriation by solicitor’s partner — Agreement to
refund — Instalment deductible — Income Tax (Management) Act 1928.

Commissioner of Taxation v Ash (1938) 38 SR(NSW) 444 (FC)

Losses and outgoings — Necessarily incurred in carrying on business — Carrying
on more than one business — Right of deduction.

Burnet v Commissioner of Taxation (1923) 23 SR(NSW) 302 (FC)

Losses and outgoings — Particular deductions — Bad debts — Time when
“incurred” — Income Tax (Management) Act 1928.

Elder Smith & Co Ltd v Commissioner of Taxation (1931) 31 SR(NSW) 639 (FC)

Losses and outgoings — Relation between loss or outgoing and assessable income
of year of account — Reserve for estimated loss in relation to claims made under
workers compensation policies.

Commissioner of Taxation v Manufacturers’ Mutual Insurance Ltd (1931) 31
SR(NSW) 575 (FC)

Losses on transactions in stocks, shares etc — Bankers buying and selling
government securities with unremunerative assets for purpose of obtaining
income — Loss on realisation.

Commissioner of Taxation v Commercial Banking Co of Sydney (1927) 27
SR(NSW) 231 (FC)

Rent and other expenses of property — Premiums — Purchase of lease of
premises used for production of income — Payment party in cash and partly by
allotment of shares — Right to deduct value of shares.

Sampson v Commissioner of Taxation (1926) 26 SR(NSW) 437 (FC)

Rent and other expenses of property — Rents actual and notional — Fair rental
value of Crown leases.

Antill v Commissioner of Taxation (1902) 2 SR(NSW) 225 (PC)

Distinction between income and capital

Compensation received — Statutory compensation on abolition of public office.
Scott v Commissioner of Taxation (1935) 35 SR(NSW) 215 (FC)

Profits of business or realisation of capital assets — Realization of assets —
Pastoral company — Sale on walk-in walk out basis — Increased value of stock.

NSW Land and Agency Co Ltd v Commissioner of Taxation (1926) 26 SR(NSW)
560 (FC)

Offences

Particular offences — False or misleading returns or statements — Making return
false in any particular — Meaning of “particular” — Income understated —
Income Tax Assessment Act 1936.

Ex parte Phillips; Re Hughes (1947) 48 SR(NSW) 86 (FC)
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INCOME TAX—continued
Penal provisions and prosecutions

Evidence and onus of proof — Information not read to accused or tendered in
evidence — Making return false in a particular — Meaning of “particular” —
Net income understated — Form of conviction.

Ex parte Wood; Re Williams (1932) 32 SR(NSW) 177 (FC)

Proceedings for recovery

Recovery of over paid tax — Failure to appeal — Effect on right to recover
overpaid tax.

Newcastle and Hunter River Steamship Co v Walker (1901) 1 SR(NSW) 281 (FC)

Returns and assessments

Assessment — Amended assessments — Full and true disclosure not made —
Avoidance of tax due to fraud or evasion — Opinion of Commissioner avoidance
due to evasion — Review by court.

Barripp v Commissioner of Taxation (1940) 41 SR(NSW) 16 (FC)

Assessment — Amendment of assessments — Avoidance of tax due to fraud or
evasion — Meaning of “evasion” — Change of basis of assessment.

Denver Chemical Manufacturing Co v Commissioner of Taxation (1949) 49
SR(NSW) 195 (FC)

Source of income and apportionment

Profits — Income from any source within State — Sale of patent rights effected in
England — Share of proceeds — Rights assigned in England.

Premier Automatic Ticket Issuers Ltd v Commissioner of Taxation (1932) 33
SR(NSW) 107 (FC)

Remuneration for personal services — Contract within State — Work performed
outside territorial waters — Apportionment.

Commissioner of Taxation v Cam & Sons Ltd (1936) 36 SR(NSW) 544 (FC)

INDUSTRIAL LAW

Awards

Inconsistency — Inconsistency with State law — State industrial body — No power
to make inconsistent award.

Bonarius v Davis (1903) 3 SR(NSW) 265 (FC)

Conditions of employment

As to Crown employees — Effect of particular statutes — Appointment promotion
and discipline of railway officers — Suspension for misconduct — Suspension
not authorized — Government Railways Act 1912.

O’Donnell v Commissioner for Railways (1938) 38 SR(NSW) 123 (FC)

Factory legislation

Duties — As to protection from fumes — Removal of dust or fumes.
Moore v Commonwealth of Australia (1957) 58 SR(NSW) 249 (FC)
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INDUSTRIAL LAW—continued
Industrial Commission

Jurisdiction — Industrial matter — What constitutes — Dispute as to
appointment — Industrial Arbitration Act 1940.

Ex parte Casey; Re Sydney County Council (1952) 53 SR(NSW) 350 (FC)

Industrial Court

Jurisdiction — Employer and employee — No existing relationship of
employment — Power to order resumption of work.

Ex parte Eiffe; Newcastle Stevedoring Co (Respondents) (1905) 5 SR(NSW) 118
(FC)

Jurisdiction — Industrial matter — Attachment for contempt — Disobedience of
injunction — Indictable offence — Matter not within jurisdiction.

Ex parte Brennan (1915) 15 SR(NSW) 173 (FC)

Industrial Relations Commission

Jurisdiction and functions — Sitting arranged by President — Resignation of
President — Effect on proceedings — Commission overruling decision of
conciliation committee on question of anomaly.

Re Industrial Registrar; Ex parte Federated Municipal and Shire Council
Employees’ Union of Australia, NSW Branch (1943) 43 SR(NSW) 233 (FC)

Industrial arbitration

“Industrial matters” — Jurisdiction — Relationship of employer and employee
terminated — Employees members of union — Right of union to proceed.

Ex parte Brown; Colliery Employees’ Federation (1905) 5 SR(NSW) 412 (FC)

Industrial matters — Jurisdiction — Industrial dispute — Disputes between
employees and employers — Role of union.

Ex parte W D & H O Wills Ltd; Re United Tobacco Operatives’ Union (1906) 6
SR(NSW) 461 (FC)

Industrial matters — Jurisdiction — Industrial dispute — Existence of dispute —
Employer failing to respond to demands.

Firemen and Deck Hands Association v Sydney Ferries Ltd (1906) 6 SR(NSW)
639 (FC)

Industrial matters — What constitutes — “Matters or things affecting or relating to
work done or to be done” — Hours of operation.

Re Clancy (1903) 3 SR(NSW) 592 (FC)

Industrial awards

Making of — Persons bound by awards — Successors and assignees — Power to
bind successors of parties — Validity of statute — Constitutional power —
Conciliation and arbitration power of Commonwealth.

Australian Timber Workers Union v George Hudson Ltd (1922) 22 SR(NSW) 534
(FC)

Validity — Assignment of wages clause — Privative clause — Jurisdiction of
court — Jurisdiction ousted — Industrial Arbitration (Amendment) Act 1932.

McHugh v Sydney County Council (1937) 38 SR(NSW) 1 (Nicholas J)
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INDUSTRIAL LAW—continued
Industrial disputes

Unlawful industrial action — Entitlement to strike pay — Industrial agreement —
Commission suspending payment to “employees covered” by agreement —
Employee engaged under contract of service — Bound by agreement —
Suspension of right to wages — Industrial Arbitration Act 1940-1955.

Crozier v Conpress Printing Ltd (1957) 58 SR(NSW) 279 (FC)

Industrial safety

Factory legislation — Duties to be observed — As to fencing dangerous
machinery — Contributory negligence as a defence.

Bourke v Butterfield & Lewis Ltd (1926) 26 SR(NSW) 57 (FC)

Factory legislation — Duties to be observed — Elevated place — Duty to provide
“secure handhold” where foothold insufficient — Foothold provided — Onus of
proof as to handhold — Factories Shops and Industries Act 1962.

Seco v Australian Iron & Steel Ltd (1967) 68 SR(NSW) 458 (CA)

Factory legislation — Duties to be observed — Fencing dangerous machinery —
What is “dangerous” — Question of fact — Rollers or guide wheels — Factories
and Shops Act 1912.

Bellia v Colonial Sugar Refining Co Ltd (1960) 61 SR(NSW) 401 (FC)

Factory legislation — Duties to be observed — Fencing dangerous machinery —
Whether contributory negligence available as defence.

Houston v Stone (1943) 43 SR(NSW) 118 (FC)

Factory legislation — Duty to fence dangerous machinery — Employee failing to
comply with employer’s duty — Injury to employee — Plaintiff solely to blame
for breach of duty — Factories and Shops Act 1912.

Shedlezki v Bronte Bakery Pty Ltd (1970) 72 SR(NSW) 378 (CA)

Factory legislation — Interpretation — “Employee” — Person working in
factory — Employer not occupier of factory — Factories and Shops Act 1912.

Bonser v Country and Suburban Stock Feeds Pty Ltd (1964) 65 SR(NSW) 198
(CA)

Factory legislation — Statutory obligation to fence dangerous machinery —
“Dangerous” — Danger reasonably anticipated — Machine capable of stroke
involving danger — Factories and Shops Act 1912.

Newton v CC Die Castings Ltd (1961) 62 SR(NSW) 430 (FC)

Occupational Health and Safety — Duties to be observed — Site safety — Safe
means of access — Scope and operation — Place of work accessible by several
routes — Scaffolding and Lifts Act 1912, reg 73(2).

Australian Paper Manufacturers Ltd v Conyers (1961) 62 SR(NSW) 682 (FC)

Statutory regulation of building operations — “Building work” includes work on
“ship in dock” — Whether vessel in “dock” — Ship tied to wharf for repairs not
in “dock” within statute — Scaffolding and Lifts Act 1912.

Gray v SG White Pty Ltd (1970) 71 SR(NSW) 101 (CA)

Statutory regulation — “Building work” — What constitutes — Practicability to
observe precautions — Precautions to prevent collapse of building — Onus of
proof — Scaffolding and Lifts Regulations, regs 73(17), 84(8) & (9).

Storozuk v Commissioner for Railways (1963) 63 SR(NSW) 581 (FC)
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INDUSTRIAL LAW—continued
Industrial safety—continued

Statutory regulation — Construction safety legislation — Duties to be observed —
As to fences and guards — Securing safety of person working at elevated
place — Regulations — Effect — Scaffolding and Lifts Act 1912.

Peterson v General Constructions Pty Ltd (1959) 61 SR(NSW) 242 (FC)

Statutory regulation — Construction safety legislation — Duties to be observed —
To prevent falls — Liability of subcontractor — Failure to observe safety
measures — Duty imposed on actual builder — “Any person who directly or by
his servants or agents carries out building work” — Scaffolding and Lifts Act
1912.

Davey v Skinner (1960) 61 SR(NSW) 648 (FC)

Industrial tribunals

Local Coal Authorities — Powers — Jurisdiction — Reinstatement to former
position — Coal Industry Act 1946-1951.

Ex parte Australian Iron & Steel Ltd; Re John Dobb (1957) 58 SR(NSW) 306
(FC)

Industrial unions

Officers — Inquiries into elections — “Irregularity” — Whether election ceasing to
be real election.

Bowen v Hinchcliffe (1924) 24 SR(NSW) 262 (Street CJ in Eq)

Registered organizations — Membership — Financial obligations — Fines fees
dues and levies — Recovery of dues — Jurisdiction — Magistrate had
jurisdiction — Commonwealth Conciliation and Arbitration Act 1904.

Ex parte Amalgamated Engineering Union (Australian Section); Re Jackson
(1937) 38 SR(NSW) 13 (FC)

Registration — Effect of registration — Registration of division of union —
Rules — Power to collect funds for political purposes.

Wheatley v Federated Ironworkers’ Association of Australia (1959) 60 SR(NSW)
161 (Walsh J)

Rules — Alteration of rules — Regulation requiring submission to Registrar —
Validity — Industrial Arbitration Act 1940.

Ex parte Farley & Lewers Ltd; Re Transport Workers Union of Australia (NSW
Branch) (1966) 67 SR(NSW) 171 (CA)

Rules — Alteration or amendment — Eligibility rules — “Trade union of
employees” — Extension of membership — Persons deemed to be employees —
Taxi-drivers employed on bailor-bailee arrangement — Industrial Arbitration Act
1940.

Ex parte Green Cab Service Pty Ltd; Re Whitfield (1964) 65 SR(NSW) 203 (CA)

Rules — Alteration to extend membership — Inclusion of persons deemed to be
employees — Registration of “trade union of employees” permitted —
“Employees” included deemed employees — Trade Union Act 1881 — Industrial
Arbitration Act 1940.

Green Cab Service Pty Ltd v Whitfield (1965) 66 SR(NSW) 1 (PC)
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INDUSTRIAL LAW—continued
Industrial unions—continued

Rules — Restraint of alleged breach — Who may commence proceedings — Claim
by individual member.

Horseman v Sutherland (1948) 48 SR(NSW) 498 (Roper CJ in Eq)

Unlawful industrial action — Proceedings against union — Liability of union —
Sequestration.

Keogh v Australian Workers’ Union (1902) 2 SR(NSW) Eq 265 (Walker J)

Long service leave

Public sector employees — Vacation of office where convicted of felony — Re-
employment — Periods of service — Aggregation — Transport Act 1930.

Holden v Commissioner for Government Transport (1958) 59 SR(NSW) 331 (FC)

State statute — Act inserting long service leave in award — Variation to extend
long service to persons under federal award — Federal award comprehensively
dealing with employment conditions — No provision as to long service leave —
Inconsistency — Extent of invalidity.

Lamb v Cockatoo Docks & Engineering Co Pty Ltd (1960) 61 SR(NSW) 459 (FC)

INFANTS AND CHILDREN

Children in care of State

Neglected child — Committal of child to care of Minister — Jurisdiction to
terminate period of committal — Child Welfare Act 1939.

Ex parte Minister for Child Welfare; Re Hancock (1967) 68 SR(NSW) 290 (CA)

Children’s Court

Jurisdiction — Indictable offence — Procedure — Evidence guilty of offence —
Caution administered — Failure to provide opportunity to call evidence.

Ex parte Crampton (1906) 6 SR(NSW) 236 (FC)

Custody

Welfare of child — Child of tender years — Claim of mother.
Re Mayo, An Infant (1917) 17 SR(NSW) 438 (FC)

Welfare of child — Material advantages — Grandparents opposing natural father.
Ex parte Ferguson (1917) 17 SR(NSW) 132 (FC)

Welfare of child — Parents equally suitable custodians — Mother responsible for
termination of family life — Custody awarded to father.

Byrnes v Byrnes (1958) 58 SR(NSW) 323 (FC)

Education

Religious education — Right of father — Whether abandoned by pre-nuptial
agreement.

Re Laing, Infants (1902) 2 SR(NSW) Eq 121 (Simpson CJ in Eq)
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INFANTS AND CHILDREN—continued
Ex-nuptial children

Jurisdiction — Complaint ex-nuptial child without support — Complaint by
married woman — Validity of summons — Hearsay.

Ex parte Letherbarrow; Re McMurray (1938) 38 SR(NSW) 281 (FC)

Guardians

Appointment out of court — Testamentary guardian — Who may be appointed —
Holder of office for time being.

Re Tyson; Thompson v Clifton (1909) 9 SR(NSW) 217 (Simpson CJ in Eq)

Education — School selected by guardian — Aid of court.
Re S (1918) 18 SR(NSW) 393 (Harvey J)

Rights and liabilities as to property — Rights and liabilities of parent in
possession — Account of rents and profits.

Lawrence v Birmingham (1923) 23 SR(NSW) 381 (Harvey J)

Legal proceedings

Actions against — Appointment of guardian ad litem — Service on infant prior to
appointment — Service on legal guardian of infants.

Hakanson v Gustafson (1917) 17 SR(NSW) 205 (Harvey J)

Actions on behalf of — Costs — Compromised action — Charges in excess of
scale by lawyers — Next friend seeking indemnity reimbursement.

Re Gruzman; Ex parte The Prothonotary (1968) 70 SR(NSW) 316 (CA)

Neglected and uncontrollable children

Jurisdiction of Children’s Court — Child under eight years — Charge of
“neglected child” — Child Welfare Act 1939.

Ex parte Dorman; Re Macreadie (1959) 59 SR(NSW) 271 (Maguire J)

Property

Settlements — Intending wife an infant — Post-nuptial settlement operating as
affirmation — Dissolution of marriage — Ownership of after-acquired property.

Royal Exchange Assurance v Hall (1952) 53 SR(NSW) 107 (Roper CJ in Eq)

Trust interest under will — Application for legacy — Money belonging to State
children — State Children Relief Act 1901.

In the Will of Mossop (1905) 5 SR(NSW) 722 (Walker J)

INFERIOR COURTS

District Court

Appeal to Supreme Court — Grounds for appealing — Refusal to direct new
trial — Insufficient evidence to support original finding — No ground to for
appeal.

Barnes v Aspray (1957) 57 SR(NSW) 468 (FC)
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INFERIOR COURTS—continued
District Court—continued

Appeal to Supreme Court — Grounds — Error of law — Distinction between
question of law and question of fact — Particular questions — Whether public
servant permanently or temporarily employed.

Macharg v Williams (1907) 7 SR(NSW) 792 (FC)

Appeal to Supreme Court — Right of appeal — Application to extend time for
notice of claim — No “action” for appealable quantum.

Noakes v Government Insurance Office of NSW (1957) 58 SR(NSW) 217 (FC)

Execution and sale — Bailiff’s sale — Application to pay debt by instalments —
Stay of proceedings — No stay where all parties not served — District Court
Rules, r 446A — District Courts Act 1912.

Ex parte HJK Enterprises Pty Ltd; Re Hicks (1968) 71 SR(NSW) 353 (CA)

Judgments and orders — Correction of error — Correction by different judge.
Ex parte Hughes (1913) 13 SR(NSW) 586 (FC)

Jurisdiction and powers — Amount — Verdict in excess of claim — Judgment for
claim — New trial application.

McGowan v The Nominal Defendant (1961) 62 SR(NSW) 256 (FC)

Jurisdiction and powers — Amount — Verdict in excess of claim — Judgment for
claim — New trial application — Agreement as to damages inconsistent with
conduct of trial.

Devlin v Conpress Printing Ltd (1960) 62 SR(NSW) 20 (FC)

Jurisdiction — Amount — Limit on amount for which verdict and judgment may
be entered — Statutory extension to limit of judgment — Verdict in excess of
extension — Statute did not apply — District Courts Act 1912.

McKinnon v Wakeling (1966) 67 SR(NSW) 298 (CA)

Jurisdiction — Depends upon summons — Plaint cannot extend jurisdiction —
Claim for unliquidated damages in action relying on default summons.

Tramways Advertising Pty Ltd v Luna Park (NSW) Ltd (1938) 38 SR(NSW) 632
(FC)

Jurisdiction — Jurisdictional amount — Amendment to increase — Application
after expiry of time for objection — District Court Act 1912.

Ex parte George Pearse Pty Ltd; Re O’Flynn (1960) 60 SR(NSW) 667 (FC)

Jurisdiction — Persons not within territorial jurisdiction of State — Defendant not
within New South Wales — Contract made or broken in New South Wales —
Objection to jurisdiction — Time for objection.

Ex parte Gove (1921) 21 SR(NSW) 548 (FC)

Jurisdiction — Quantum — Amendment to increase claim — Right of defendant to
seek transfer to Supreme Court — District Court Act 1912.

Tychonenko v Marshall (1959) 60 SR(NSW) 417 (FC)

Practice — Payment into court with denial of liability — Time — “Date of
hearing” — Return day of summons relevant day — District Courts Act 1912.

Ex parte Lentini; Re Sergi (1969) 72 SR(NSW) 60 (CA)
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INFERIOR COURTS—continued
District Court—continued

Practice — Removal into Supreme Court — Discretion — Damages in excess of
jurisdiction — Action part heard — Removal refused — District Court Act 1912.

Kadic v Thiess Bros Pty Ltd (1967) 67 SR(NSW) 411 (CA)

Practice — Third party notice — Plaintiff as defendant in cross-action — Claim for
indemnity against third party — District Court Rules permitting pleading —
Valid — Law Reform (Miscellaneous Provisions) Act 1946.

Ex parte Denis Trading & Engineering Co Pty Ltd; Re Friendship (1954) 55
SR(NSW) 112 (FC)

Practice — Trial and judgment — Jurisdictional limit — Extension of limit when
action pending — Verdict by judge within extended limit — Statute applying to
“trial of any cause” — Applied to pending proceedings — District Court Act
1912.

Ex parte Clark; Re Morrison (1968) 69 SR(NSW) 339 (CA)

Practice — Trial and judgment — Jurisdictional limit — Extension of limit when
action pending — Verdict within extended jurisdictional limit — Statute applying
to “trial of any cause” — Statute applied to pending proceedings — District
Court Act 1912.

Ex parte Palmer; Re McCabe (1967) 69 SR(NSW) 140 (CA)

Removal into Supreme Court — Discretion — Same parties and accident in both
courts — District Court Act 1912.

Ritchie v Gumley (1954) 55 SR(NSW) 334 (FC)

Removal into Supreme Court — Statutory writ of certiorari — Right of party who
chose forum to obtain removal — District Courts Act 1912.

George Pearse Pty Ltd v O’Flynn (1961) 62 SR(NSW) 400 (FC)

Local Courts

Civil jurisdiction — Amount — Abandonment of excess — How effected —
Execution of deed of release without defendant’s knowledge or consent.

Ex parte Noel (1905) 5 SR(NSW) 445 (FC)

Civil jurisdiction — Jurisdiction — Subject matter — Action on District Court
judgment.

Ex parte Weekly (1906) 6 SR(NSW) 306 (FC)

Civil jurisdiction — Jurisdiction — Whether Court of record — Federal jurisdiction
conferred on State court.

Ex parte Mathews (1918) 18 SR(NSW) 316 (FC)

Civil jurisdiction — Subject matter — Debt or liquidated demand — Wages due
from sub-contractor — Action against contractor.

Ex parte Road Maintenance and Contracting Co Ltd; Re Jordan (1936) 36
SR(NSW) 362 (FC)
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INJUNCTIONS

Discretionary considerations

Existence of statutory remedies — Special jurisdiction created by statute —
Special statutory court.

Machine Shearers’ & Shed Employees’ Union v Australian Workers’ Union
(1902) 2 SR(NSW) Eq 220 (FC)

Futility of remedy — Party with statutory power to render injunction nugatory.
Death v Railway Commissioners for NSW (1927) 27 SR(NSW) 187 (Long Innes J)

Interlocutory

Serious question to be tried — Prima facie case for relief — Unauthorized user of
land as sanitary depot.

Municipal Council of Rockdale v Municipal Council of Kogarah (1926) 26
SR(NSW) 552 (Long Innes J)

Serious question to be tried — Probability of success — Strength of plaintiff’s
case — Absence of any inconvenience — Order refused.

Tate v Shirley (1923) 23 SR(NSW) 435 (Street CJ in Eq)

Undertaking as to damages — Failing to require — Undertaking in lieu of
injunction — Undertaking not to be implied.

Kerridge v Foley (1968) 70 SR(NSW) 251 (CA)

Jurisdiction to grant

Availability of remedy — Effect of existence of other statutory remedies — Need
for positive exclusion of remedy — Statute providing for penalty — Right of
enforcement by members of public — Absence of personal right — Injunction to
restrain infringements of Theatres and Public Halls Act 1908.

Californian Theatres Pty Ltd v Hoyts Country Theatres Ltd (1959) 59 SR(NSW)
188 (Else-Mitchell J in Eq)

Damages — Power to award in addition to or in lieu — Damages not asked for in
statement of claim.

Williamson v Friend (1901) 1 SR(NSW) Eq 23 Simpson CJ in Eq)

Mandatory

Compel performance in specie of term in executed contract — Distinction from
specific performance — Need to aver readiness and willingness to perform
contract — Evidence of fraud — Admissibility.

Sydney Consumers’ Milk and Ice Co Ltd v Hawkesbury Dairy and Ice Society Ltd
(1931) 31 SR(NSW) 458 (Long Innes J)

To compel restoration to former condition — Alterations made to surface of
land — Damage caused to neighbouring land.

City of Newcastle v The Australian Agricultural Co Ltd (1928) 29 SR(NSW) 212
(Harvey CJ in Eq)

To compel restoration to former condition — Alterations to buildings in
contravention of statute — Council invalidly consenting to change of use in
residential area — Discretion to refuse relief — Local Government Act 1919.

Attorney-General v Greenfield (1961) 62 SR(NSW) 393 (FC)
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INJUNCTIONS—continued
Practice

Parties — Plaintiff — Suits in defence of public rights — Proceedings by Attorney-
General.

Attorney-General v Mercantile Investments Ltd (1920) 21 SR(NSW) 183
(Harvey J)

Parties — Plaintiffs — Suits in defence of public rights — Special damage —
Financial loss — Suit to establish right to admission to racecourse.

Naylor v Stephen (1934) 34 SR(NSW) 231 (SC Long Innes J)

Restraint of breach of contract

Negative stipulation — Agreement for sale and delivery of future chattels —
Damages complete remedy — Contract not specifically enforceable.

Wood v Corrigan (1928) 28 SR(NSW) 492 (Long Innes J)

Negative stipulation — Conduct of plaintiff — Inducement to defendant to think
covenant would not be enforced — Whether unjust to enforce — Covenant not to
sell goods other than as directed.

Megaloconomos v Metro-Goldwyn-Mayer Pty Ltd (1953) 54 SR(NSW) 275
(McLelland J)

Negative stipulation — Contract of type of which specific performance not
granted — Sharefarming agreement — Need for continuous supervision of
contract.

Lamond v Calcraft (1945) 53 SR(NSW) 103 (Roper CJ in Eq)

Negative stipulation — Person liable — Contract by individual — Subsequent
incorporation of business — Whether company bound by contract of principal
shareholder — Right to restrain acts of servant of company.

Electric Light and Power Supply Corporation Ltd v Cormack (1911) 11 SR(NSW)
350 (Rich AJ)

Negative stipulation — Restrictive covenant on user of land — Land to which
benefit annexed — Land not capable of being benefited — Unenforceable
covenant.

Lane Cove Municipal Council v H & W Hurdis Pty Ltd (1955) 55 SR(NSW) 434
(FC)

Negative stipulation — Stipulation negative in form and substance — Agreement
for trade ties — Covenant not to part with possession other than to approved
purchaser.

Ampol Petroleum Ltd v Mutton (1952) 53 SR(NSW) 1 (McLelland J)

Negative stipulation — When implied negative stipulation — Sale of business —
Vendor agreeing to buy goods from purchaser.

Howes v O’Neill (1930) 30 SR(NSW) 167 (Harvey CJ in Eq)

Restraint of disposal of property

To preserve action in detinue — Claim to money in safe-deposit box — Claimable
to be defeated by admixture of money — Other remedies inadequate.

Orr v Lane (1951) 52 SR(NSW) 37 (Roper CJ in Eq)
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INNKEEPERS

Liability of innkeepers

Loss of goods — Negligence — Contributory negligence — Standard of care
required of guest.

Levy v Curran (1909) 9 SR(NSW) 725 (FC)

INSURANCE

Accident and sickness insurance

Contract of — Conditions — Condition as to claim — Written notice of
proceedings — Failure to give — Insurer orally informed of proceedings —
Estoppel.

Reece v Pearl Assurance Co Ltd (1934) 34 SR(NSW) 124 (FC)

Contract of — Proposal and statements “basis of contract” — Non-disclosure of
prior accident claim — Cancellation of policy by insurer — Notification policy
void — Subsequent requirement by insurer for arbitration — Effect — Claim by
insured for repudiation.

Larratt v Bankers and Traders Insurance Co Ltd (1941) 41 SR(NSW) 215 (FC)

What constitutes — Accident fund for employees — Rules providing for gift over
on dissolution — Infringing rule against remoteness of vesting.

Doust v Attorney-General (1904) 4 SR(NSW) 577 (Simpson CJ in Eq)

Actions on policy

Construction — Rules of construction — Attraction of usual principles for
construction of contract between two parties — Proof of performance of
condition precedent — “Take all reasonable precautions to prevent injuries” —
Workers compensation insurance.

Kodak (Australasia) Pty Ltd v Retail Traders Mutual Indemnity Insurance
Association (1942) 42 SR(NSW) 231 (FC)

Property damage or loss — What constitutes loss — Proof of uncertainty of
recovery — Whether all reasonable steps to recover taken — Verdict by
direction.

Balent v National Insurance Co of New Zealand Ltd (1959) 59 SR(NSW) 275
(Else-Mitchell J)

Agents and Brokers

Liability of broker as insurer — Purporting to act as agent for named principal —
Covering note issued by broker — Loss prior to issue of policy.

Broit v Bennie S Cohen & Son (NSW) Ltd (1926) 27 SR(NSW) 29 (FC)

Claims

Co-insured parties — Proceedings by one of two co-insured parties — Joint
agreement — Non-joinder of plaintiff.

Australian Securities Ltd v Western Australian Insurance Co Ltd (1929) 29
SR(NSW) 571 (FC)
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INSURANCE—continued
Compulsory motor vehicle third party insurance

Action against Nominal Defendant — Identity of vehicle cannot be established —
“Due inquiry and search” — Obligation to report accident to police — Results of
police inquiries — Motor Vehicles (Third Party Insurance) Act 1942-1951.

Brown v Nominal Defendant (1958) 58 SR(NSW) 369 (FC)

Action against Nominal Defendant — Identity of vehicle cannot be established —
Due inquiry and search — Motor Vehicles (Third Party Insurance) Act 1942.

Cucinotta v Nominal Defendant (1960) 61 SR(NSW) 23 (FC)

Action against Nominal Defendant — Identity of vehicle cannot be established —
Extension of time — “Court” — Validity of order allowing extension — Action
transferred to Supreme Court — Motor Vehicles (Third Party Insurance) Act
1942.

Grey v Nominal Defendant (1960) 61 SR(NSW) 481 (FC)

Action against Nominal Defendant — Identity of vehicle cannot be established —
Joinder of identified defendant in one action.

Bridge v Chadwick (1950) 50 SR(NSW) 230 (FC)

Action against Nominal Defendant — Insured dead — Effect of Act providing for
survival of action against deceased tortfeasor — Third party policy taken out in
part of Commonwealth other than New South Wales — Motor vehicle
temporarily within New South Wales — Extension of time as to notice — Motor
Vehicles (Third Party Insurance) Act 1942 — Law Reform (Miscellaneous
Provisions) Act 1944.

Mabury v Nominal Defendant (1960) 61 SR(NSW) 378 (FC)

Driver or statutory agent of owner — Vicarious liability of owner — Proceedings
by wife against third party — Husband driving vehicle — Husband agent for
third party.

Waugh v Waugh (1950) 50 SR(NSW) 210 (FC)

Insured dead or cannot be found — One only of two persons dead or cannot be
found — Right of third party to recover from authorized insurer or nominal
defendant.

Perry v Government Insurance Office of New South Wales (1954) 54 SR(NSW)
190 (FC)

Motor vehicles — Uninsured vehicle — Notice to nominal defendant of claim —
Need for — Accident caused by identified uninsured vehicle — Motor Vehicles
(Third Party Insurance) Act 1942.

Johnson v Stephens (1951) 51 SR(NSW) 320 (FC)

Proceedings against insurer where judgment unsatisfied — Entry of judgment
against authorized insurer — Notice to insurer — Judgment including legal
costs — Motor Vehicles (Third Party Insurance) Act 1942.

Robinson v McPherson (1947) 48 SR(NSW) 1 (FC)

Proceedings against insurer where judgment unsatisfied — Liability of
insurer — Bodily injury “caused by or arising out of the use of a motor
vehicle” — Mobile crane used as crane — Motor Vehicles (Third Party
Insurance) Act 1942.

Hirst v Government Insurance Office of NSW (1963) 63 SR(NSW) 1007 (FC)
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INSURANCE—continued
Compulsory motor vehicle third party insurance—continued

Proceedings against insurer where tortfeasor dead — Action set down for trial —
High Court decision action not maintainable — Leave to add plea and demur to
declaration — Motor Vehicles (Third Party Insurance) Act 1942 — Law Reform
(Miscellaneous Provisions) Act 1944 — Law Reform (Miscellaneous Provisions)
Act 1946.

Turner v Government Insurance Office of NSW (1960) 61 SR(NSW) 1 (FC)

Proceedings by third party against insurer — Where insured person dead —
Effect of Act providing for survival of action against deceased tortfeasor —
Insured person predeceasing person in respect of whom recovery sought —
Contribution by insured person’s estate — Indemnity against liability to
contribute.

Genders v The Government Insurance Office of New South Wales (1958) 60
SR(NSW) 130 (FC)

Rights and liabilities of insurer — In respect of defence — Liability of insurer for
costs — Withdrawal after assuming carriage of defence — Continuation by
insured — Right to indemnity as to costs.

Yellow Express Carriers Ltd v Government Insurance Office of New South Wales
(1959) 60 SR(NSW) 227 (FC)

Rights and liabilities of insurer — Particulars — Jurisdiction to order — Insurer
constructively liable.

Philliponi v Leithead (1958) 59 SR(NSW) 352 (FC)

Risk insured — Injury to “any person” — Injury to driver of borrowed car —
Dangerous condition of car — Liability of authorized insurer — Motor Vehicles
(Third Party Insurance) Act 1942.

Quinn v Government Insurance Office of New South Wales (1959) 61 SR(NSW)
497 (FC)

Risks insured — Use of motor vehicles — Motor vehicles policy in respect of
tractor with loader — Injury arising out of user as mechanical loader — Liability
of owner of vehicle to driver — Motor Vehicles (Third Party Insurance) Act
1942.

BHP By-Products Pty Ltd v Fawcett (1959) 61 SR(NSW) 322 (Walsh J)

Unidentified motor vehicles — “Due inquiry and search” — What constitutes —
Evidence — Statements made by plaintiff to police at time of accident —
Admissibility — Motor Vehicles (Third Party Insurance) Act 1942.

Krycki v Nominal Defendant (1961) 62 SR(NSW) 552 (FC)

Unidentified motor vehicles — “Due inquiry and search” — What constitutes —
Promptitude of inquiries.

Blandford v Fox (1944) 45 SR(NSW) 241 (FC)

Unidentified motor vehicles — Extension of time — “Sufficient cause” —
Relevant considerations — Motor Vehicles (Third Party Insurance) Act 1942.

Ridley v The Nominal Defendant (1961) 62 SR(NSW) 121 (FC)

Unidentified motor vehicles — Extension of time — “Sufficient cause” — What
constitutes — Solicitor responsible for delay — Motor Vehicles (Third Party
Insurance) Act 1942.

Sophron v Nominal Defendant (1956) 57 SR(NSW) 59 (FC)
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INSURANCE—continued
Compulsory motor vehicle third party insurance—continued

Unidentified motor vehicles — Plaintiff unable to specify which of two vehicles
caused accident — One identified other unidentified — Motor Vehicles (Third
Party Insurance) Act 1942.

Howell v The Nominal Defendant (1961) 62 SR(NSW) 40 (FC)

Uninsured vehicles — Claim “in respect of — bodily injury” — Injury to wife —
Husband’s loss of consortium — Nervous shock to husband — Motor Vehicles
(Third Party Insurance) Act 1942.

Boyle v Nominal Defendant (1958) 59 SR(NSW) 413 (FC)

Uninsured vehicles — Injury arising out of use of prime mover and trailer — Prime
mover uninsured — Certificate of insurance — Probative value — Motor
Vehicles (Third Party Insurance) Act 1942.

O’Neill v Nominal Defendant (1961) 61 SR(NSW) 729 (FC)

Uninsured vehicles — Notice to nominal defendant of claim — Extension of
time — “Sufficient cause” — Belief on reasonable ground vehicle insured —
Motor Vehicles (Third Party Insurance) Act 1942.

Nominal Defendant v Black (1963) 63 SR(NSW) 473 (FC)

Vehicles subject to operation of legislation — Exclusion of vehicles “owned” by
Commonwealth — “Owner” — Unregistered vehicle — Hired to person entitled
to possession — Vehicle used in private premises.

Helme v Fox (1948) 49 SR(NSW) 60 (FC)

Contract of

Misrepresentation and non-disclosure — Duty of disclosure — Extent of
obligation — Role of agent — Illiterate proposer.

Bankers and Traders Insurance Co Ltd v Khan (1925) 25 SR(NSW) 422 (FC)

Misrepresentation and non-disclosure — Duty of disclosure — Notification of
other effective insurances — Failure to notify of cover note — Conditional
contract of insurance — First insurance not avoided.

F & B Trading Co Pty Ltd v Steadfast Insurance Co Ltd (1970) 72 SR(NSW) 209
(CA)

Reinsurance — Whether contract of indemnity — Effect of settlement clause —
Insurable interest of reinsurer.

Producers & Citizens Co-Operative Assurance Co of Australia Ltd v Australian
Provincial Assurance Association Ltd (1931) 31 SR(NSW) 544 (FC)

Fire insurance

Conditions and terms — Avoidance on passing of interest from insured — Giving
of bill of sale.

Minucoe v London & Liverpool & Globe Insurance Co Ltd (1925) 25 SR(NSW)
185 (FC)

Conditions and terms — Forfeiture if fraudulent means used to attain benefits —
False evidence before arbitrators.

Singh v Yorkshire Insurance Co Ltd (1917) 17 SR(NSW) 312 (FC)
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INSURANCE—continued
Fire insurance—continued

Conditions and terms — Payment of premium before loss — Money tendered day
after fire — Statement in policy premium paid — Estoppel — Waiver.

Newis v General Accident Fire and Life Assurance Corporation (1910) 10
SR(NSW) 413 (FC)

Construction of policy — Insurance by bailee — Bailment for sale — Destruction
of goods prior to sale — Right of bailee to deduct service charges and
commission from insurance payment.

Maurice v Goldsbrough Mort & Co Ltd (1937) 37 SR(NSW) 76 (FC)

Contract of — Construction — Provision for indemnity for loss of wool from
shearing to warehousing in Sydney — Change of destination.

Holcombe v The London Assurance (1904) 4 SR(NSW) 198 (FC)

Contract of — Contra proferentem rule — Company’s own form.
Blow v Guardian Assurance Co Ltd (1922) 22 SR(NSW) 154 (FC)

Contract of — Cover note — Incorporating terms and conditions of policy.
Nicholson v Southern Star Fire Insurance Co Ltd (1927) 28 SR(NSW) 124 (FC)

Contract of — Misrepresentation and non-disclosure — Truth or falsity of
answers — Proposal signed by one of two parties — Statements true for
proponent who signed — Estoppel and waiver — Evidence that circumstances in
fact disclosed.

Meyers and Paddington Motor Service Ltd v Dalgety & Co Ltd (1926) 26
SR(NSW) 195 (FC)

Contract of — Misrepresentations and non-disclosure — Materiality — Questions
not asked of insured — Renewal of cover — Undisclosed previous fires.

Johnson v Guardian Assurance Co Ltd (1931) 31 SR(NSW) 386 (FC)

Insurable interest — Mortgagee — Policy in name of insured “as mortgagees of
B” — Repayment of mortgage debt after fire and before action — Action by
mortgagees on policy — Intention to cover other interests.

Hordern v Federal Mutual Insurance Co of Australia Ltd (1924) 24 SR(NSW)
267 (FC)

Insurable interest — Person with limited interest — Right to insure on behalf of
self and others interested — Merchandise including insurer’s own property,
property on trust and property on commission — Company in liquidation —
Deduction of charges — Liability for damages for neglect to insure.

Re Pastoral Finance Association Ltd (1922) 23 SR(NSW) 43 (Street CJ in Eq)

Insurable interest — Purchaser of property as trustee — Passing of risk from
vendor to purchaser — Separate insurance by vendor — Loss by fire after
beneficial interest passed to purchaser — Purchaser entitled to claim for full
extent of loss.

Davjoyda Estates Pty Ltd v National Insurance Co of New Zealand Ltd (1965) 69
SR(NSW) 381 (CA)

Misrepresentation and non-disclosure — Materiality — Misstatement — Other
fire claims.

Stibbard v Standard Fire and Marine Insurance Co of NZ (1905) 5 SR(NSW) 473
(FC)
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INSURANCE—continued
Fire insurance—continued

Misrepresentation and non-disclosure — Truth or falsity of answers — Question
whether price of insured article was cash or terms — Answer that it was cash —
Payment in two sums.

Kennedy v Queensland Insurance Co (1924) 24 SR(NSW) 542 (FC)

Indemnity

Professional indemnity insurance — Solicitors — Annual policy taken out by
partners — Indemnity for claims during year — Claim for negligence by partner
prior to entering into partnership — Indemnity applicable.

Maxwell v Price (1959) 60 SR(NSW) 676 (FC)

Professional indemnity insurance — Solicitors — Breach of professional duty —
Annual policy by partners — Covering claims made within year — Claim based
on negligence of member prior to partnership agreement.

Halford v Price (1960) 61 SR(NSW) 303 (HC)

Indemnity insurances (miscellaneous)

Theft — Householder’s insurance policy against theft — Extent of cover — Theft
from insured’s care on hotel car park — Insured temporarily residing at hotel.

Jacobs v Spencer (1941) 41 SR(NSW) 102 (FC)

Life insurance

Contract of — Agreement that answers or statements basis of contract — Health of
insured — Duty to make disclosures — Reinsurance — Whether contract of
indemnity — Construction of contract.

Southern Cross Assurance Co Ltd v Australian Provincial Assurance Association
Ltd (1935) 35 SR(NSW) 193 (FC)

Contract of — Answers or statements as basis of contract — Health of insured —
Omissions — Materiality of omissions — Absence of fraud — Liability of
reassurer.

Southern Cross Assurance Co Ltd v Australian Provincial Assurance Association
Ltd (1939) 39 SR(NSW) 174 (FC)

Statutory protection against creditors — Marshalling principles —
Applicability — Assignment by way of mortgage — Unsecured creditors.

Re Holland; Ex parte Holland (1928) 28 SR(NSW) 369 (Long Innes J)

Statutory trust policies — Second marriage — Rights of second wife — Rights of
children of first marriage — Benefit “of wife” of assured otherwise for children.

Lodge v Dowie (1935) 36 SR(NSW) 52 (Nicholas J)

Statutory trust policies — Second marriage — Rights of second wife — Rights of
children — Benefit of wife if assured reached specified age or wife became
widow — Otherwise for children.

Re Best (1935) 36 SR(NSW) 58 (Nicholas J)

Surrender of policy — Surrender before maturity — Power of trustees to
surrender — Concurrence of beneficiaries — Discharge of insurer.

Gibb v Australian Mutual Provident Society (1922) 23 SR(NSW) 19 (Street CJ in
Eq)
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INSURANCE—continued
Marine insurance

Abandonment — Notice of abandonment — Acceptance — Mistake of fact —
Payment — Recovery of payment.

Norwich Union Fire Insurance Society Ltd v William H Price Ltd (1933) 33
SR(NSW) 196 (FC)

Risks — Perils of sea — What constitutes loss by — Ship sinking in smooth sea —
Seaworthiness — Presumption.

W Langley & Sons Ltd v Australian Provincial Assurance Association Ltd (1924)
24 SR(NSW) 280 (FC)

Time policies — Insured for loss within geographical area — Damage within area
whilst proceeding to area outside policy cover — Whether voyage covered.

Wilson v Boag (1956) 57 SR(NSW) 384 (FC)

Warranties — Warranted “all arrangements for conversion made at inception of
this insurance” — When cover obtained — Conversion never occurred.

Simons v Gale (1957) 58 SR(NSW) 252 (Walsh J: In Causes)

Warranties — Warranted all arrangements for conversion made at inception of this
insurance — When cover obtained — “All arrangements” — Construction —
Conversion never occurred.

Simons v Gale (1958) 58 SR(NSW) 283 (PC)

Motor vehicle liability insurance

Proposal — Policy insuring owner and hirer under hire purchase agreement — Joint
or several interests — Hirer deliberately damaging vehicle — Owner entitled to
recover under policy.

Lombard Australia Ltd v NRMA Insurance Ltd (1968) 72 SR(NSW) 45 (CA)

Third party liability insurance

General principles — Wrongful repudiation by insurer — Insured’s right to
settle — Recovery by insured from insurer — Anticipatory breach — Proof of
insured’s liability to pay — Measure of damages.

Edwards v Insurance Office of Australia Ltd (1933) 34 SR(NSW) 88 (FC)

Motor vehicles — Compulsory insurance legislation — Uninsured and unregistered
vehicle — Plaintiff owner in breach of legal obligations — Whether plaintiff
deprived of right of action — Legislative intent — Public policy — Motor
Vehicles (Third Party Insurance) Act 1942 — Motor Traffic Act 1909.

Andrews v The Nominal Defendant (1965) 66 SR(NSW) 85 (CA)

Motor vehicles — Compulsory insurance legislation — Uninsured and unregistered
vehicle — Recovery by nominal defendant from owner — “Owner” — Hirer
under hire purchase agreement — Hirer in breach of hire purchase agreement —
Motor Vehicles (Third Party Insurance) Act 1942.

Andrews v The Nominal Defendant (1968) 70 SR(NSW) 419 (CA)

Motor vehicles — Compulsory insurance legislation — Uninsured vehicles —
Notice to nominal defendant of claim — Extension of time — Proof that vehicle
uninsured — Use of related application — Motor Vehicles (Third Party
Insurance) Act 1942.

Oke v The Nominal Defendant (1964) 64 SR(NSW) 170 (CA)
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INSURANCE—continued
Third party liability insurance—continued

Motor vehicles — Compulsory insurance legislation — Uninsured vehicles — Right
of nominal defendant to indemnity by owner — Plaintiff owner suing as
passenger in vehicle — Right to set up reimbursement claim as third party
claim — Motor Vehicles (Third Party Insurance) Act 1942.

Andrews v The Nominal Defendant (1962) 63 SR(NSW) 110 (FC)

Motor vehicles — Compulsory insurance — Uninsured vehicle — Owner joined as
third party — Whether separate trial should be ordered — Motor Vehicles (Third
Party Insurance) Act 1942-1951.

Godfrey v Nominal Defendant; Burgess (Third Party) (1963) 63 SR(NSW) 412
(FC)

Motor vehicles — Mobile crane — Mobile crane being used as winch — Injury to
employee by winch rope — Claim did not arise out of use of vehicle.

Harvey Trinder (NSW) Pty Ltd v Government Insurance Office of NSW (1966) 66
SR(NSW) 107 (CA)

Motor vehicles — Uninsured vehicle — What constitutes — Vehicle engaged
exclusively in interstate trade — Exempted from obtaining insurance —
“Uninsured vehicle” within statute — Motor Vehicles (Third Party Insurance)
Act 1942.

Ross v Brenner (1967) 67 SR(NSW) 292 (CA)

Motor vehicles — Vehicles subject to operation of legislation — Exclusion of
vehicles “owned” by Commonwealth or person or body representing
Commonwealth.

Genders v Ajax Insurance Co Ltd (1950) 50 SR(NSW) 280 (FC)

INTEREST

Rate of interest

Compensation — Resumption of land — Statutory rate changing between notice of
resumption and resumption.

Troy v Municipal Council of Sydney (1927) 27 SR(NSW) 308 (PC)

Recoverability

Equitable relief — Equitable principle — Trustee or quasi trustee.
Nixon v Furphy (1926) 26 SR(NSW) 409 (Long Innes J)

Equitable relief — Rescission of contract — Repayment of money paid by
purchaser — Date from which interest payable — Interest payable from payment
to repayment.

Skinner v James Syphonic Visible Measures Ltd (1927) 28 SR(NSW) 20
(Harvey CJ in Eq)

Recoverability apart from agreement

Award of interest on sums certain — “Date or time certain” — Contingency —
Contingency in fact happening.

Hough v Whitty (1903) 3 SR(NSW) 677 (FC)
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INTERPRETATION OF INSTRUMENTS

Admissibility of extrinsic evidence

Collateral agreements — Consistency with main contract — Agreement
inconsistent with written contract — Evidence to contradict implied covenant in
lease to give immediate possession.

Mockbell v Hughes (1909) 9 SR(NSW) 304 (FC)

Contract matters — Ambiguity — Identification of subject matter of contract.
Rankin v Scott Fell & Co (1904) 4 SR(NSW) 547 (FC)

Contract matters — Collateral contract — Agreement to allow deduction off rent.
Harris v Sydney Glass & File Co (1904) 4 SR(NSW) 454 (FC)

Contracts — Collateral contract — Consistency of collateral contract with main
contract — Parol agreement inconsistent with written contract — Agreement not
to take advantage of term in lease permitting termination on four week’s notice.

Hoyt’s Pty Ltd v Spencer (1919) 19 SR(NSW) 200 (FC)

Operation of instrument — Real nature of transaction — Evidence to prove waiver
of terms of agreement — Contract.

Metalworks Ltd v Crooks (1933) 33 SR(NSW) 339 (FC)

When evidence admissible — Identity of parties — Assumed name used in
contract.

Minter v Jamieson (1924) 24 SR(NSW) 589 (FC)

When evidence admissible — In respect of operation of instrument — To show
facts to which instrument applicable — Principal and surety — Proof of
relationship — Evidence contradicting mortgage — Contemporaneous agreement
qualifying written agreement.

Perpetual Trustee Co (Ltd) v Bligh (1940) 41 SR(NSW) 33 (FC)

When evidence admissible — To show meaning of terms — Latent ambiguity —
Subsequent conduct.

Busby v Clarke (1914) 14 SR(NSW) 189 (FC)

General rules

Contra proferentem rule — In construction of lease — Exception in covenant by
lessee — Exception read against covenantor.

New South Wales Sports Club Ltd v Solomon (1914) 14 SR(NSW) 340 (FC)

Rules of construction

Where inconsistencies — Inconsistency between different parts of same
instrument — Later clause inconsistent with earlier clause — Preference to
earlier clause — Intention of parties.

Macrow v Macrow (1905) 5 SR(NSW) 432 (FC)

JUDGMENTS AND ORDERS

Amending, varying and setting aside

Correction under slip rule — Writ of care to issue — Time within which writ to
issue omitted — Writ executed — No right to amendment of order.

Warringah Transport Co Pty Ltd v AM Kapral (1957) 57 SR(NSW) 586 (FC)
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JUDGMENTS AND ORDERS—continued
Amending, varying and setting aside—continued

Ex parte orders and judgments — Jurisdiction to review of order — General
principles — Need for further materials.

Farrell v Delaney (1952) 52 SR(NSW) 236 (FC)

Inherent power to amend — Judgment according with verdict of judge —
Judgment against third party — Judgment omitting third party’s contribution
towards plaintiff’s costs — Variation would alter verdict.

Coppins v Helmers; Brambles Constructions Pty Ltd (Third Party) (1969) 72
SR(NSW) 273 (CA)

Inherent power to amend — Omission of counsel to seek order — Where no order
made as to costs — Subsequent application — No slip made by court.

Lauer v Briggs (No 2) (1928) 28 SR(NSW) 389 (FC)

Classification

What is a judgment or order — Case stated — Answer to questions stated —
Opinion on question of law — Interlocutory judgment — Right to appeal to
Privy Council.

Rofe v Mick Simmons Ltd (1918) 18 SR(NSW) 372 (FC)

Effect of

Continuation of proceedings — By signing judgment — Statute prohibiting
continuation of proceedings.

Australian Mortgages Ltd v Ingold (1932) 32 SR(NSW) 510 (FC)

Judgment ends action.
Bank of Australasia v O’Donnell (1940) 40 SR(NSW) 169 (FC)

Merger of cause of action — Criminal proceedings — Direction for payment of
compensation — Entry by Prothonotary — Civil claim for damages.

Patterson v Veitch (1956) 58 SR(NSW) 287 (FC)

Enforcement

By execution against property — Concurrent issue of different writs — Second
writ issued before return made to first — Priority.

Re Broughton (1916) 17 SR(NSW) 29 (Harvey J)

By execution against property — Equitable execution — Appointment of judgment
creditor as receiver — Fund in court.

Church v Arnold (1902) 2 SR(NSW) Eq 127 (Simpson CJ in Eq)

By execution against property — Practice — Right of landlord to one year’s rent.
Marcus Clark & Co Ltd v Coates (1937) 37 SR(NSW) 493 (FC)

By execution against property — Writ of fi fa — Practice — Setting aside
writs — On what grounds — Writ issued irregularly — Undertaking not to issue
execution.

Permanent Trustee Co Ltd v Cormack (1920) 21 SR(NSW) 1 (Harvey J)
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JUDGMENTS AND ORDERS—continued
Enforcement—continued

Garnishee — Debts due by Crown — Statutory authority — Body corporate able to
“sue and be sued” — Liable to garnishee proceedings — Housing Commission.

Housing Commission of NSW v Imperial Paint Manufacturers Pty Ltd (1956) 56
SR(NSW) 312 (FC)

Orders

Order for taking of accounts — Remuneration by share of profits — Dispute as to
method of calculation.

Lang v Simon (1952) 53 SR(NSW) 508 (McLelland J)

JURY

Civil proceedings

Striking and empanelling — Irregularity — Effect.
Tuckerman v Tuckerman and Hogg (1932) 32 SR(NSW) 220 (FC)

Striking and empanelling — Trial of different issues by same jury — Whether
presence and consent of parties necessary — Non-appearance of party —
Irregularity — Effect — Jury Act 1912.

Shomar v Coorey (1926) 26 SR(NSW) 603 (FC)

General matters

Discharge before verdict — Discretion of judge — Evidence linking accused with
notorious person.

R v Ball (1960) 61 SR(NSW) 37 (CCA)

Discharge before verdict — Discretion — Continuation for expediency — Delay in
seeking discharge — Review on appeal.

Wishart v Mirror Newspapers Ltd (1963) 63 SR(NSW) 745 (FC)

Discharge before verdict — Grounds for discharge — Counsel’s opening
address — Inflammatory and prejudicial matter — Address going beyond
particulars of claim.

Wellington v Lake George Mines Pty Ltd (1961) 62 SR(NSW) 326 (FC)

Discharge before verdict — Grounds for discharge — Juror having expert
knowledge — Comment by juror — Proper course.

Mangano v Farleigh Nettheim Pty Ltd (1965) 65 SR(NSW) 228 (CA)

Practice and procedure

Striking and empanelling — Identification of jurors — Access to jury cards
containing addresses of jurors — Challenge for cause — Jury Act 1912.

McMahon v Council of City of Sydney (1963) 63 SR(NSW) 507 (FC)

Right to trial by jury

Application to bring land under Real Property Act 1900 — Caveat — Disputed
question of fact.

Re Stewart (1903) 3 SR(NSW) 578 (Simpson CJ in Eq)
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JURY—continued
Right to trial by jury—continued

Statute removing right — Retrospective operation of statute — Matter of
procedure.

Zollner Ltd v Municipal Council of Sydney (1917) 17 SR(NSW) 164 (FC)

Suit to set aside deeds — Special circumstances — Onus on party applying for
jury.

Sullivan v English, Scottish and Australian Bank Ltd (1904) 5 SR(NSW) 52
(Walker J)

Verdicts and findings

General verdicts — Jury’s right to return general verdict — Power of judge to
direct reconsideration.

Bradbury v NZ Loan and Mercantile Agency Co Ltd (1926) 27 SR(NSW) 15 (FC)

Reduced number of jurors and majority verdict — Majority verdict — Civil
proceedings — Consent to trial with three jurors — Whether verdict nullity.

RW Miller & Co v Wilson (1932) 32 SR(NSW) 466 (FC)

JUSTICES

Appeals

Case stated — Time for making application — Necessity to make within time —
Jurisdiction to hear.

Thomas v Monck (1950) 50 SR(NSW) 178 (FC)

Practice and procedure

Costs — Information for indictable offence — Dismissal — No appearance for
informant — No power to order costs — Justices Act 1902.

Ex parte Goodwin; Re Carruthers (1968) 70 SR(NSW) 175 (CA)

LAND AND ENVIRONMENT COURT

Jurisdiction and powers

Powers on appeal — Merits appeals — Interference with decision of Council —
Whether order approved disapproved or approved subject to conditions — Order
for plans to be prepared as directed.

Ex parte Drummoyne Municipal Council; Re Rodd (1921) 21 SR(NSW) 767 (FC)

LAND AND VALUATION COURT

Appeals

Appeal to Board of Subdivision Appeals — In nature of arbitrators — Right to
obtain consultative opinion of Land and Valuation Court — Proceeding under
Arbitration Act 1902 not “proceeding before the Land and Valuation Court” —
No power to state a case for Supreme Court — Local Government Act 1919 —
Arbitration Act 1902 — Land and Valuation Court Act 1921.

Seraphina Bell Pty Ltd v Willoughby Municipal Council (1967) 69 SR(NSW) 344
(CA)
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LAND AND VALUATION COURT—continued
Costs

Jurisdiction — Statutory review of compensation payable — Acquisition of
property under statutory power.

Ex parte Sydney Turf Club; Re Ascot Racecourse & Recreation Grounds Ltd
(1951) 51 SR(NSW) 340 (FC)

LAND TAX

Assessment

When may be made — Assessment after year ended.
Farleigh v Commissioner of Taxation (1902) 2 SR(NSW) 85 (FC)

Deductions

Mortgagors — Deduction in respect of income tax paid on interest on mortgage
debt — Interest payable in another State.

Commissioner of Taxation v Armstrong (1901) 1 SR(NSW) 48 (FC)

Exemptions

Charitable institution — Religious society — Company limited by guarantee —
Objects of company religious — Members restricted to followers of faith — Not
a “charitable institution” — Body a “religious society” — Land Tax Management
Act 1956.

Christian Enterprises Ltd v Commissioner of Land Tax (1968) 72 SR(NSW) 90
(CA)

Land owned by or in trust for a religious society — “Religious society” —
“Society” — Group of bodies one of which religious society occupying land —
Net proceeds devoted to religious purposes — Land Tax Management Act 1956.

Theosophical Foundation Pty Ltd v Commissioner of Land Tax (1966) 67
SR(NSW) 70 (CA)

Land used for public charitable purposes — Land not in actual use or
occupation — Land leased and wasted — Absence of use and occupation.

Trustees of St Mark’s Glebe v Commissioners of Taxation (1902) 2 SR(NSW) 229
(PC)

Liability for

Vendor and purchaser — Deemed to be owner — Vendor “secures use of land” —
Lease back to vendor — Effect of arrangement — Land Tax Management Act
1956.

Lend Lease Corporation Ltd v Commissioner of Land Tax (1970) 71 SR(NSW)
310 (CA)

Who are liable and in respect of what lands — Lessees — Validity and
construction of agreement as to payment of tax — Covenant to pay all taxes —
Statutory limitation of lessee’s liability — Lease entered into prior to statutory
limitation.

Turnor v Wilson (1914) 14 SR(NSW) 448 (FC)
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LAND TAX—continued
Recovery of tax

Statutory charge — Several parcels of land — Single charge for whole over each
parcel — Land Tax Management Act 1956.

Hollinworth v Commissioner of Land Tax (1968) 70 SR(NSW) 188 (CA)

LANDLORD AND TENANT

Agreement for lease

Amendment — Extension of term and increase in rent — Effect on original
agreement — Amendment of original lease — Stamp Duty obligations — Stamp
Duties Act 1920.

Mena House Ltd v Commissioner of Stamp Duties (1964) 64 SR(NSW) 290 (CA)

Application of law of contract to — Contract in writing — Uncertainty — Infant
contract — Ratification on attaining majority.

Kell v Harris (1915) 15 SR(NSW) 473 (Street J)

Application of law of contract to — Creation — Contemplation of execution of
formal document — Whether concluded contract — Acceptance subject to “usual
conditions” contained in draft lease — No draft lease in existence.

Tooth & Co Ltd v Bryen (No 2) (1922) 22 SR(NSW) 541 (Street CJ in Eq)

Consent of third party — Condition precedent — Undertaking by tenant for life to
secure consent of beneficiaries — Warranty.

Slattery v Oswald (1925) 25 SR(NSW) 215 (FC)

Effect — Negotiations for lease — Lessee entering without completed agreement —
Action for use and occupation — Evidence of damages.

Sydney Harbour Trust Commissioners v Warburton (1906) 6 SR(NSW) 102 (FC)

Implied agreement — Husband and wife — Wife remaining in possession of
property after separation.

Hilliger v Hilliger (1952) 52 SR(NSW) 105 (FC)

Remedies for breach — Specific performance — Agreement to create weekly
tenancy.

Linfield Linen Pty Ltd v Nejain (1951) 51 SR(NSW) 280 (Roper CJ in Eq)

Ultra vires lease — Statutory body acting in excess of power — Estoppel — Lease
of bathing enclosure — Not prescribed premises — Power to lease with consent
of Minister — Lease of no effect — Public Trusts Act 1897 — Local
Government Act 1919 — Landlord and Tenant (Amendment) Act 1948.

Council of Shire of Sutherland v James (1962) 63 SR(NSW) 273 (FC)

Assignment, severance and underlease

By act of parties — Person other than lessee in possession — Presumption of
assignment or sub-lease — Weekly tenancy — Need for tenancy assignment to
be in writing — Conveyancing Act 1919.

Milne v Lahz (1951) 52 SR(NSW) 30 (FC)



385

INDEX TO SUBJECT MATTER

LANDLORD AND TENANT—continued
Assignment, severance and underlease—continued

Effect of — Assignment and severance of reversion — Rights or liabilities of
assignee — Possession under oral lease continued by tenant — Acceptance of
rent by assignee — Liability of assignee for interference with use and enjoyment
of convenience.

Ex parte Anderson; Re Green (1946) 46 SR(NSW) 389 (FC)

Effect of — Land partly under old system title and partly under Real Property Act
1900 — Purported lease under seal — Liability of undisclosed principal of
assignee of land.

Carberry v Gardiner (1936) 36 SR(NSW) 559 (FC)

Statutory prohibition against assignment without consent — Involuntary
assignment — Death of tenant — Assent of executor to vesting of lease in
beneficiary — Assignment by operation of law — Landlord and Tenant
(Amendment) Act 1948.

Ex parte Buchanan; Re Newman (1959) 61 SR(NSW) 82 (FC)

Statutory prohibition against assignment without consent — Involuntary
assignment — Death of tenant — Assignment to beneficiary entitled on
intestacy — Assignment by operation of law — Landlord and Tenant
(Amendment) Act 1948.

Bryen v Reus (1960) 61 SR(NSW) 396 (FC)

Underlease — Rights of head lessor — Surrender by head-tenant — Sub-tenant
remaining in possession — Relationship between head lessor and underlessee.

Wilson v Jolly (1948) 48 SR(NSW) 460 (FC)

Concurrent and future leases

Concurrent lease — Term not exceeding three years — Torrens system land —
Necessity for deed.

Richardson v Landecker (1950) 50 SR(NSW) 250 (FC)

Covenants

Building, alterations and improvements — Agreement by landlord to erect sheep-
proof fence — Damage to crops by lessee’s sheep — Measure of damages.

Mills v Heuston (1909) 9 SR(NSW) 469 (FC)

Building, alterations and improvements — To rebuild — If destroyed by fire —
Lessee holding over as weekly tenant after expiry of term.

Felser v Walker (1953) 53 SR(NSW) 155 (FC)

Building, alterations and improvements — Where lessor’s consent required —
Alteration without lessor’s consent — Mandatory injunction for restoration — No
substantial damage.

Macintosh v Bebarfalds Ltd (1922) 22 SR(NSW) 371 (Street CJ in Eq)

Covenant as to building — To build — Covenant by lessee — Approval of plans
in “absolute discretion” of lessor — Grounds of disapproval to be reasonable —
Approval unreasonably withheld — Right of lessee to proceed with new plans.

Commissioner for Railways v Avrom Investments Pty Ltd (1959) 59 SR(NSW) 63
(PC)
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LANDLORD AND TENANT—continued
Covenants—continued

Covenants running with land or reversion — Covenants which run — Covenant
not to assign without leave — Provision for payment of bonus.

Cripps v Irwin (1931) 31 SR(NSW) 383 (FC)

Enforcement of — Holding over after expiry of term — Lease providing for
continuance as weekly tenant — Operation of covenant to pay rates.

Elrington v Judd (1964) 64 SR(NSW) 150 (CA)

Enforcement of — Lease to two tenants — Whether covenants joint or joint and
several — Death of one lessee — Liability of executor.

Grimley v Permanent Trustee Co of NSW Ltd (1935) 35 SR(NSW) 384 (FC)

Fitness for habitation — Implied term — Furnished dwelling — Whether applies
to appliances and furnishings.

Pampris v Thanos (1967) 69 SR(NSW) 226 (CA)

For quiet enjoyment and title — Agreement to vacate possession by specific
date — Consent order — Implied covenant to pay rent.

Chandler v Smith (No 2) (1923) 23 SR(NSW) 452 (FC)

For quiet enjoyment and title — In what leases implied — Parol lease —
Morgagee’s consent not obtained.

Daniher v Fitzgerald (1919) 19 SR(NSW) 260 (FC)

For renewal — Registered lease for term — Option for renewal for fixed term —
Exercise of option — No formal lease — Creation of lease at will — Terms —
Determination.

Dockrill v Cavanagh (1944) 45 SR(NSW) 78 (FC)

Implied terms — Implied promise as to supply of electricity — Lease of tobacco
stall.

Jenkins v Levinson (1929) 29 SR(NSW) 151 (FC)

In respect of trade or business — For tenant to be sole trader of type — Sole
trader in “Victoria Arcade” — Term relating to passageway within building and
to building — Whether latent ambiguity.

Burnham v Salon (1925) 25 SR(NSW) 119 (FC)

Not to assign or sublet — “Parting with possession” — Issue of fact — Allowing
others to use premises — Landlord and Tenant (Amendment) Act 1948.

10A Challis Avenue Pty Ltd v Seddon (1961) 62 SR(NSW) 450 (FC)

Not to assign or sublet — Breach of covenant — Whether capable of remedy —
Notice of breach — Lawful re-entry no breach of covenant of quiet enjoyment.

Batson v De Carvalho (1948) 48 SR(NSW) 417 (Sugerman J)

Not to assign or sublet — Consent of lessor — Conduct from which consent
inferred.

Booton v Clayton (1948) 48 SR(NSW) 336 (FC)

Not to assign or sublet — Consent of lessor — Relief — Declaration that consent
unreasonably withheld.

Harvey v Walker (1945) 46 SR(NSW) 73 (Nicholas CJ in Eq)
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LANDLORD AND TENANT—continued
Covenants—continued

Not to assign or sublet — Consent of lessor — Weekly tenancy determinable by
notice — Tenancy at will — Agreement not to assign without consent —
Agreement to pay for consent — Sale of property — Validity of agreement to
pay for consent.

Anderson v Toohey’s Ltd (1937) 37 SR(NSW) 70 (FC)

Not to assign or sublet — Lessor’s consent — Not to be unreasonably withheld —
Assignment of lease without consent — Validity.

Wing v Kensit (1921) 21 SR(NSW) 464 (Street CJ in Eq)

Not to assign or sublet — Lessor’s consent — Not to be unreasonably withheld —
Qualifies covenant not to assign without leave — Lessor covenanting not to
object if third party raises no objection — Third party consenting — Lessor
given no information — Forfeiture — Waiver of forfeiture.

Fullers Theatres and Vaudeville Ltd v Rofe (1923) 23 SR(NSW) 221 (PC)

Not to assign or sublet — Lessor’s consent — Not to be unreasonably withheld —
Qualifies covenant not to assign without leave — Lessor covenanting so long as
head lessor raised no objection to assignment he would not object — Mesne
lessor given no information.

Rofe v Fuller’s Theatres & Vaudeville Ltd (1922) 22 SR(NSW) 208 (FC)

Not to assign or sublet — Meaning of “set over” — Agreement to sell —
Purchaser let into possession — Real Property Act 1900.

Lapin v Cohen (1923) 23 SR(NSW) 507 (FC)

Not to assign or sublet — Not to sublet while money payable by instalments
unpaid — Instalments paid — When whole amount still due tenant sub-letting —
Breach of covenant.

Jones v Jones (1911) 11 SR(NSW) 70 (FC)

Not to assign or sublet — Operation on expiration of term.
O’Dea v Bougin (1950) 51 SR(NSW) 154 (FC)

Not to assign or sublet — Parting with possession — What constitutes — Death of
lessee — Son moving in prior to grant of letters of administration — Whether
Public Trustee had parted with possession.

Ex parte Twentyman; Re Powell (1959) 59 SR(NSW) 326 (Walsh J)

Not to assign or sublet — Parting with possession — What constitutes — Portion
of premises — Abandonment of residential use — Breach of statutory
prohibition.

Broome v Mulhearne (1953) 54 SR(NSW) 35 (FC)

Not to assign or sublet — What amounts to sub-letting — Social arrangement —
Leave and licence not amounting to sub-letting — Statutory prohibition against
sub-letting prescribed premises.

Ex parte Brown; Re Walters (1959) 60 SR(NSW) 308 (FC)

Quiet enjoyment — Suit to restrain breach — Lessor commencing ejectment
proceedings.

David Jones Ltd v Leventhal (1927) 27 SR(NSW) 350 (Long Innes J)
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LANDLORD AND TENANT—continued
Covenants—continued

Rates and taxes — Agreement to erect premises and lease — Covenant to pay all
taxes — Time for accrual of liability as to taxes.

Macintosh v Bebarfald & Co (1910) 10 SR(NSW) 575 (FC)

Rates and taxes — Land tax — Tenant to pay land tax — What included in land
tax — Tax imposed within municipal area — Bridge tax — Sydney Harbour
Bridge Act 1922.

Leventhal v David Jones Ltd (1928) 29 SR(NSW) 70 (FC)

Rates and taxes — Land tax — What included — Tax imposed by State limited to
particular area — Bridge rate.

Leventhal v David Jones Ltd (1930) 30 SR(NSW) 123 (PC)

Rates and taxes — Lessee to pay other than land tax — Statute imposing tax in lieu
of land tax — Right of lessee to deduct from rent — Adjustment by
Commissioner of Taxation condition precedent to right to deduct.

Rofe v Mick Simmons Ltd (1918) 18 SR(NSW) 260 (FC)

Rates and taxes — Proportionate liability of lessor and lessee — Lessee deducting
amounts from rent — Right to deduction subject to adjustment by
Commissioners of Taxation — No adjustment made — Claim for recovery of
wrongful deductions.

Rofe v Mick Simmons Ltd (1919) 20 SR(NSW) 16 (PC)

Rates and taxes — Rate levied during term — Notice served after expiry of lease.
Church of England Property Trust, Diocese of Sydney v Metropolitan Mutual

Building and Investment Association Ltd (1932) 32 SR(NSW) 329 (FC)

Rates and taxes — What charges included in covenant — Income tax on or in
respect of rent — Measure of lessee’s liability.

Marrickville Buildings Ltd v Union Theatres Ltd (1923) 23 SR(NSW) 581 (FC)

Relating to licensed premises — Not to do any act prejudicial to licence — Power
of attorney given lessor to protect interest in licence — Irrevocable — Rights of
owner — Application for removal of licence — Injunction.

Griffin v Clark (1940) 40 SR(NSW) 409 (Williams J)

Renewal — Relating to licensed premises — Landlord’s interest in licence of hotel.
Metropolitan Theatres Ltd v Harris (1935) 35 SR(NSW) 228 (FC)

Renewal — Right to exercise option to renew — Option subject to punctual
payment of rent — Late payment accepted during currency of lease —
Waiver — Estoppel.

Gilbert J McCaul (Aust) Pty Ltd v Pitt Club Ltd (1957) 59 SR(NSW) 122 (FC)

Repair — “Good and tenantable order” — Obligation imposed.
Abrahams v Shaw (1969) 72 SR(NSW) 225 (CA)

Repair — Covenant to keep in repair all “improvements” — Lease of pastoral
property — Covenant not to suffer garden to be damaged — Garden ruined by
livestock and failure to water.

Mitchell v Hore (1927) 27 SR(NSW) 433 (FC)
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LANDLORD AND TENANT—continued
Covenants—continued

Repair — Covenant to repair and yield up in repair — Breach of covenant — Value
of reversion not diminished — Measure of damages — Licensed premises.

Graham v The Markets Hotel Pty Ltd (1942) 43 SR(NSW) 98 (FC)

Repair — Fair wear and tear exception — Shop window slightly cracked —
Whether amounting to breach of covenant — Issue of fact.

Julian v McMurray (1924) 24 SR(NSW) 402 (FC)

Repair — Leave in good repair except for fair wear and tear — Premises destroyed
by fire — Liability to rebuild.

Mitchell v Brown (1909) 9 SR(NSW) 539 (FC)

Running with land or reversion — Covenant to carry on business during term of
lease — Covenant not to compete at expiration of lease — Effect of invalidity of
lease.

Mouat v Ross (1935) 35 SR(NSW) 566 (FC)

What are usual covenants — Open contract for sublease of licensed premises —
Notice of terms of head lease.

McGarrity v Condy (1926) 27 SR(NSW) 217 (Long Innes J)

Creation of relationship

New tenancy — Old tenancy terminated upon expiry of notice to quit — Agreement
to create new tenancy.

Arnold v Mann (1955) 56 SR(NSW) 212 (FC)

When arises — Acts of parties — Lease signed by executive officers of
unincorporated association — Indemnity against personal liability — Rent paid
by association.

Ex parte Goddard; Re Falvey (1946) 46 SR(NSW) 289 (FC)

When arises — Weekly tenant from mortgagor — Position vis-à-vis mortgagee.
Govers v Millar (1946) 46 SR(NSW) 211 (FC)

Duration of term

Certainty — For term of head lease — Then for “further or extended term” as shall
be granted — Uncertainty.

Green v Thompson (1901) 1 SR(NSW) 16 (FC)

Defeasance clause — Lease for fixed term with defeasance clause — Effect of
defeasance clause — How far inconsistent with lease.

Porter v Williams (1914) 14 SR(NSW) 83 (Harvey J)

Holding over — Terms of holding over — Surrender — Need to prove acceptance
of surrender.

Bateman v Tsaoucis (1960) 60 SR(NSW) 682 (FC)

Periodic tenancy — One month and thereafter from month to month — Whether
lease for “term” of less than twelve months — Stamp Duties Act 1920.

Burdekin v Commissioner of Stamp Duties (1959) 61 SR(NSW) 514 (FC)
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LANDLORD AND TENANT—continued
Ejectment proceedings

Summary judgment — Prior order for possession — Warrant executed in breach of
statute — Forcible re-entry by tenant — Occupation as trespassers — Defence to
proceedings struck out — Landlord and Tenant Act 1899.

Housing Commission of New South Wales v Allen (1967) 69 SR(NSW) 190 (CA)

Lease or licence

Licence agreement — Licensee enjoying exclusive possession of premises —
Payment of weekly sum for premises — Parties landlord and tenant.

Ex parte Robert John Pty Ltd; Re Fostars Shoes Pty Ltd (1962) 63 SR(NSW) 260
(FC)

Right to occupy — Limited nature of occupancy — Market stand.
Sydney Municipal Council v Ward (1933) 33 SR(NSW) 379 (FC)

Tenant or lodger — Relatives moving in to care for elderly tenant — Death of
tenant.

Re Messenger (1959) 60 SR(NSW) 372 (Kinsella J)

Test — Employee occupying premises owned by employer — Caretaker of building.
Rowlands v Producers & Citizens Co-Operative Assurance Co Ltd (1950) 51

SR(NSW) 164 (Roper CJ in Eq)

Test — Intention of parties.
Re May (1952) 52 SR(NSW) 251 (Roper CJ in Eq)

Leases

Formal requirements — Lease required to be under seal not under seal — Entry
and payment of rent — Tenancy at will — Determination — Conveyancing Act
1919.

Larke Hoskins and Co Ltd v Icher (1929) 29 SR(NSW) 142 (FC)

Lease of reversion — “Sub-lessee” — Who is — Concurrent lease — Concurrent
lease of reversion — Landlord and Tenant (Amendment) Act 1948.

Ball v Greater Union Organisation Pty Ltd (1967) 68 SR(NSW) 210 (CA)

Subject matter of lease — Agreement to grant on rebuilding portion equivalent to
that leased — Rebuilt premises not able to be divided — Right to lease of whole
building.

JC Williamson Ltd v Durno Ltd (1915) 15 SR(NSW) 442 (Harvey J)

Legislation protecting tenants

Assignment — Lessee whose contractual term expired — Statute conferring right
on designated person — No power to assign — Purported assignee trespasser —
Landlord and Tenant (Amendment) Act 1948.

Picone v Grocery & General Merchants Ltd (1963) 64 SR(NSW) 40 (CA)

Recovery of possession under — Lessor requiring “leased premises” for own
use — What constitutes “leased premises” — Demolition proposed — Owner
requiring part of reconstructed building — Landlord and Tenant (Amendment)
Act 1948.

Scott v Irom (1967) 69 SR(NSW) 133 (CA)
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LANDLORD AND TENANT—continued
Legislation protecting tenants—continued

Rent — Failure to pay — Payments in excess of statutory “fair rent” — Right to
set-off not a payment — Landlord and Tenant (Amendment) Act 1948.

Ex parte Alcock; Re McConnell (1955) 55 SR(NSW) 259 (FC)

Option to purchase

Who may exercise — Assignee — Whether option assignable — No express
limitation as to time of exercise — Presumption exercisable only during term of
lease.

Shearer v Wilding (1915) 15 SR(NSW) 283 (Harvey J)

Prescribed premises

Rent — Prohibition on more than “fair rent” — Covenant to pay half rates and
taxes — Whether covenant usually entered into — Statute permitting “fair rent”
with usual covenants — Illegal letting — Landlord and Tenant (Amendment) Act
1948.

Aroney v Heily (1968) 69 SR(NSW) 292 (CA)

Rent

Amount — Evidence — Presumption of continuance.
Shonk v Leaver (1957) 57 SR(NSW) 389 (FC)

Apportionment — Eviction by title paramount from part of premises — Right to
apportionment of part of rent.

Perpetual Trustee Co v Orr (1906) 6 SR(NSW) 679 (FC)

Apportionment — Landlord unable to give possession of whole of demised
premises — Action to recover rent.

Hughes v Mockbell (1909) 9 SR(NSW) 343 (FC)

Effect of provision in lease — Rent payable “on and from the date hereof” — Date
deed operative as lease.

Glebe Administration Board v Tifan (1968) 70 SR(NSW) 78 (CA)

Failure to pay — As repudiation of contract — Variation by agreement —
Waiver — Forbearance.

Gray v Lang (1955) 56 SR(NSW) 7 (FC)

Liability to pay — Death of lessee — Probate not taken out — Liability of Public
Trustee — Wills, Probate and Administration Act 1898.

Holloway v Public Trustee (1959) 59 SR(NSW) 308 (Walsh J In Chambers)

Recovery — Liability where no estate passes to lessee — Consideration for
covenant to pay failing.

Davis v McConochie (1915) 15 SR(NSW) 510 (FC)

What constitutes — “Rent” distinguished from “bonus” or “premium” — Landlord
and Tenant (Amendment) Act 1948.

Nixon v Doney (1960) 61 SR(NSW) 311 (FC)

What constitutes — Agreement for sub-lease — Sub-lessee to pay “rent” and enjoy
goodwill — Whether rent and premium for goodwill.

Loder v Tokoly (1952) 52 SR(NSW) 283 (FC)
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LANDLORD AND TENANT—continued
Rent—continued

What constitutes — Amount expressed in agreement as “rent” — Lessee to enjoy
goodwill.

Junghenn v Wood (1958) 58 SR(NSW) 327 (FC)

What constitutes — Percentage of gross receipts of restaurant — Varying
according to functions — Whether rent in breach of statute.

Ex parte Australian Provincial Assurance Association Ltd; Re Roddy (1955) 56
SR(NSW) 69 (FC)

Surrender

By agreement — Necessity for deed.
Zorbas v McNamara (1961) 62 SR(NSW) 159 (FC)

By operation of law — Abandonment of possession by one party to marriage —
Lease in that party’s name — Landlord and Tenant (Amendment) Act 1948.

Lord v Still (1961) 62 SR(NSW) 709 (FC)

By operation of law — Consent to ejectment order — Consent subject to
conditions — Condition not fulfilled.

Thomas v Alpha Knitwear Pty Ltd (1951) 51 SR(NSW) 285 (FC)

By operation of law — Contract by tenant to purchase from landlord —
Construction of contract.

Ward v Sadler (1959) 60 SR(NSW) 110 (FC)

Death of tenant — Failure to obtain letters of administration of estate — Person in
occupation at date of death.

Roos v Pilgrim (1951) 51 SR(NSW) 174 (FC)

Death of tenant — Intestate estate — Surrender by Public Trustee prior to filing
election — Subsequent election to administer estate — Wills, Probate and
Administration Act 1898, s 44 — Public Trustee Act 1913.

Dykes v Gerke (1961) 62 SR(NSW) 496 (FC)

Tenancies other than for a term

Tenancies at will — What are — Permissive occupation without payment of rent —
Parties described in agreement as “lessor” and “lessee”.

Burns v Dennis (1948) 48 SR(NSW) 266 (FC)

Weekly tenancies — Incidents — Assignability — Form of assignment —
Injunction to protect rights of assignee against lessor — Torrens system land.

Svingen v Bruntnell & Bannerman Pty Ltd (1946) 47 SR(NSW) 252 (Roper J)

Weekly tenancy — Incidents — Nature of tenancy — Right of tenant to assign.
Commonwealth Life (Amalgamated) Assurance Ltd v Anderson (1945) 46

SR(NSW) 47 (FC)

Termination of tenancy

Abandonment of possession — Whether tenancy existed in occupiers — Whether
abandonment of possession agreed to by lessor — Action for ejectment.

NRMA Insurance Ltd v B & B Shipping and Marine Salvage Co Pty Ltd (1947) 47
SR(NSW) 273 (FC)
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LANDLORD AND TENANT—continued
Termination of tenancy—continued

By whom given — One of several joint tenants — Notice of intention to give notice
signed by one joint tenant — Death of signatory — Notice to quit by surviving
joint tenant — Validity.

Bradley v Moorhead (1952) 52 SR(NSW) 128 (FC)

Death of tenant — Authority of Public Trustee to surrender — Public Trustee
asserting no interest.

Furness v Sharples (1950) 51 SR(NSW) 13 (FC)

Death of tenant — Position of Public Trustee — No administration of deceased
person’s estate — Whether premises “unoccupied” — Landlord and Tenant
(Amendment) Act 1948.

Ex parte Newlands Bros Pty Ltd; Re Kenniff (1955) 56 SR(NSW) 35 (FC)

Forfeiture — Notice before re-entry — Specific notice of repairs required —
Reasonable time — Wrongful re-entry by lessor — Action for trespass —
Assessment of damages — Evidence of offer to purchase lessee’s business.

Dogan v Morton (1935) 35 SR(NSW) 142 (FC)

Forfeiture — Provisos for forfeiture and re-entry — Proviso for re-entry on
conviction for offence — Conviction for certain liquor offences.

Lapin v Cohen (1924) 24 SR(NSW) 373 (FC)

Forfeiture — Relief against forfeiture — Hardship — Relevant considerations —
Landlord and Tenant (Amendment) Act 1948.

Cassimatis v Stamos (1955) 55 SR(NSW) 157 (FC)

Forfeiture — Relief against forfeiture — Relief by court — Covenant to maintain
and keep fences in repair — Terms.

Langley v Foster (1909) 10 SR(NSW) 54 (Simpson CJ in Eq)

Forfeiture — Relief against forfeiture — Relief under statute — Notice before re-
entry — Requisites of notice — Reasonable time for compliance — Notice to
repair — Informing tenant of legal position if not remedied.

Harris v Thallon (1926) 26 SR(NSW) 456 (FC)

Forfeiture — Waiver of forfeiture — Acceptance of rent after notice of right to
avoid lease.

Campbell v Payne & Fitzgerald (1953) 53 SR(NSW) 537 (FC)

Forfeiture — Waiver of forfeiture — Acceptance of rent — After giving notice to
quit.

Finley v Russell-Jones (1948) 49 SR(NSW) 96 (FC)

Notice to quit — Absence order for possession — Assignment by lessee after
expiry of notice to quit — Validity of assignment.

Read v Morris (1952) 53 SR(NSW) 39 (FC)

Notice to quit — By whom given — Agent — Authorized to issue second notice —
First proceedings proved abortive.

Paget v Pearson (1949) 49 SR(NSW) 235 (FC)

Notice to quit — By whom given — Officer on behalf of corporation — Authority.
Oliver v Holliday (1951) 51 SR(NSW) 316 (FC)
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LANDLORD AND TENANT—continued
Termination of tenancy—continued

Notice to quit — By whom notice given — Agent — Authority given after notice.
Ex parte Moriarty (1924) 24 SR(NSW) 298 (FC)

Notice to quit — Death of lessor — Abatement — Valid notice to quit — Landlord
and Tenant Act 1899.

Scruby v Hoggan (1954) 55 SR(NSW) 2 (FC)

Notice to quit — Inequitable profit — Method of calculating — Premises let
unfurnished sub-let furnished — Landlord and Tenant (Amendment) Act 1948.

Pyne v Shiels (1954) 55 SR(NSW) 31 (FC)

Notice to quit — Prescribed premises — Premises reasonably required by lessor —
Issue of fact — Landlord and Tenant (Amendment) Act 1948.

London and Lancashire Insurance Co Ltd v Abbott (1955) 55 SR(NSW) 350 (FC)

Notice to quit — Re-entry before expiry of notice — Nature of subsequent
occupation.

Kemp v Frey (1913) 13 SR(NSW) 444 (Simpson CJ in Eq)

Notice to quit — Tenant holding over after expiry of notice — Purported sub-lease
of portion of premises — Giving up of possession.

Jakucs v Bartlett (1962) 63 SR(NSW) 708 (FC)

Notice to quit — Termination by notice to quit or forfeiture — Lease providing for
forfeiture if rent in arrears — Rent in arrears — Service of notice to quit —
Tenancy described as weekly tenancy to continue till fixed year — Whether
weekly tenancy — Commencement “from” a day.

Ex parte Le Tonge (1911) 11 SR(NSW) 96 (FC)

Notice to quit — Validity — Notice addressed to wrong party — Notice received
by tenant.

Ex parte Palmer (1912) 12 SR(NSW) 756 (FC)

Notice to quit — Validity — Statement of grounds — Uncertainty — Failure to
provide correct particulars.

Electronic Industries Ltd v White Trucks Pty Ltd (1947) 48 SR(NSW) 102 (FC)

Notice to quit — Waiver of notice — Sufficiency of evidence that notice given
within time — No evidence as to date of service — Evidence tenant made no
objection when served.

Ex parte Smith (1924) 24 SR(NSW) 470 (FC)

Notice to quit — What notice required — Insufficient notice — Tenant vacating
premises — Tenant remaining liable for rent.

Thompson v McIntosh (1953) 53 SR(NSW) 212 (FC)

Notice to quit — When effective — Proceedings dismissed — Subsequent payment
of rent — Assignment.

Krupa v Zacabag Pty Ltd (1950) 50 SR(NSW) 304 (FC)

Re-entry — Service of notice to quit — Non-payment of rent — Whether
equivalent to re-entry — Statute restricting eviction — Relief against forfeiture.

McKinnon v Portelli (1959) 60 SR(NSW) 343 (Myers J)
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LANDLORD AND TENANT—continued
Termination of tenancy—continued

Surrender — Husband tenant of premises — Husband surrendering lease and
deserting wife — Right of wife to continue in occupation — Landlord and
Tenant (Amendment) Act 1948.

Webb v Diethe (1953) 53 SR(NSW) 190 (FC)

Surrender — Payment in consideration — Illegal contract — Cheque
dishonoured — Action on cheque dismissed — Landlord and Tenant
(Amendment) Act 1948.

Davison v McCorquodale (1955) 55 SR(NSW) 181 (FC)

Surrender — Wife tenant of matrimonial home — Husband licensee — Surrender
by wife whilst husband in occupation — Lessor’s rights against licensee —
Licensee without right to possession.

Killiby v Farthing (1954) 55 SR(NSW) 85 (FC)

Tenancy vesting in Public Trustee after death of tenant — Widow in
occupation — Proceedings to recover possession — Natural justice — Obligation
to make widow party to proceedings.

Ex parte Woodhouse; Re Teece (1969) 72 SR(NSW) 193 (CA)

Weekly tenancies — Determination — Weekly tenancy holding over after
termination of tenancy — Whether entitled to one month’s notice —
Conveyancing Act 1919.

Burnham v Carroll Musgrove Theatres Ltd and Victoria Arcade Ltd (1927) 28
SR(NSW) 169 (FC)

Use and occupation

Claim for — Amount recoverable — Unregistered Torrens title lease —
Applicability of terms of lease — Effect of oral variation of lease.

Australian Provincial Assurance Association Ltd v Rogers (1943) 43 SR(NSW)
202 (FC)

Claim for — Who is liable for use and occupation — Assignee of agreement for
lease — Entry by assignee — Acts of ownership.

Owen v Beecher (1928) 28 SR(NSW) 527 (FC)

LEGAL PRACTITIONERS

Admission and enrolment

Re-admission to practise — After being struck off — Application granted —
Rehabilitation — Offence of fraudulently antedating deeds.

Re Moss (1901) 1 SR(NSW) 295 (FC)

Re-admission to practise — After being struck off — Application refused —
Conviction for crime — Never to be re-admitted.

Re Rofe (1906) 6 SR(NSW) 669 (FC)

Re-admission to practise — After being struck off — Application refused — “Fit
and proper person” — Success in political activity.

Ex parte Meagher (1917) 17 SR(NSW) 305 (FC)
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LEGAL PRACTITIONERS—continued
Admission and enrolment—continued

Re-admission to practise — After being struck off — “Fit and proper person” —
Onus of proof.

Ex parte Meagher (1919) 19 SR(NSW) 433 (FC)

Re-admission to practise — After being struck off — Premature application —
Time for application.

Re Meagher (1904) 4 SR(NSW) 647 (FC)

Barristers

Disbarring and removal from roll — Removal of name from roll — Disbarring —
Jurisdiction — Ground existing antecedent to admission — Criminal offence
prior to admission — Failure to disclose.

Re Davis (1947) 48 SR(NSW) 33 (FC)

Duties and liabilities — Duty to court — Duty to inform court — Duty not to
mislead court.

Re Gruzman; Ex parte The Prothonotary (1968) 70 SR(NSW) 316 (CA)

Re-admission to practise — After being struck off — Inherent power of court —
Applicant not “candidate” — Relevant considerations for exercise of power to
reinstate — Legal Practitioners Act 1898.

Ex parte Davis (1962) 63 SR(NSW) 54 (FC)

Re-admission to practise — Onus of proof — Fit and proper person — Refusal —
Failure to demonstrate change of attitude.

Ex parte Clyne (1961) 62 SR(NSW) 436 (FC)

Bills of Costs

Form of bill — Need for detailed statement as to charges — Defective in form.
Ex parte Farmers’ Fertilizers Corporation Ltd (1916) 16 SR(NSW) 645 (FC)

Costs

Taxation — Costs of taxation — One sixth — Items disallowed — More than one
sixth of whole bill taxed off — Non-professional work.

Re Dibbs and Farrell (1941) 41 SR(NSW) 249 (FC)

Taxation — Jurisdiction — Delegation — Taxation by Deputy Registrar on behalf
of Master — Signature to certificate.

Ex parte McLaughlin (1905) 5 SR(NSW) 437 (FC)

Taxation — Jurisdiction — To determine dispute as to retainer — Taxation pending
dispute.

Freehill v McLaughlin (1907) 7 SR(NSW) 253 (FC)

Taxation — Taxation by third parties — Matters to be included — Liability of
client or third party — Mortgagor and mortgagee.

Re McLaughlin; Ex parte the Farmers’ Fertilisers Corporation Ltd (1917) 17
SR(NSW) 392 (FC)
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LEGAL PRACTITIONERS—continued
Costs—continued

Taxation — Unusual and unnecessary costs and expenses — Warning expense
might not be allowed — Wrong advice as to need for expense — Commission to
take evidence abroad.

Re Windeyer, Fawl & Co; Ex parte Foley (1930) 31 SR(NSW) 145 (FC)

Counsel and client

Authority to compromise — Discretion of court to set aside resulting judgment.
Harvey v Phillips (1955) 56 SR(NSW) 161 (FC)

Duties and liabilities

To client — Liability for negligence — Onus of proof — Purchase of land —
Failure to explain effect of restrictive covenant — Measure of damages —
Reduced value of property.

Powys v Brown (1924) 25 SR(NSW) 65 (FC)

To other persons — Solicitor’s liability as trustee — Trust money received and
paid to client — Money misapplied by client.

Grehan v Rich (1921) 21 SR(NSW) 712 (Street CJ in Eq)

To other persons — Undertakings — Undertakings by clerk — Requisitions by
Registrar-General as regards withdrawal of caveat — Duty to satisfy requisitions.

Hawkins v Gaden (1925) 25 SR(NSW) 296 (FC)

Legal Practitioners Guarantee Fund

Claim on fund — Notice of claim — Time for notice — Extension.
Allsop v Incorporated Law Institute of NSW (1943) 44 SR(NSW) 132 (FC)

Claim on fund — Who may claim — Person having no claim against solicitor —
Cestui trust — Solicitor acting as agent of trustee.

Sorrell v Incorporated Law Institute of NSW (1959) 60 SR(NSW) 95 (FC)

Liens

Equitable lien over settlement or verdict moneys for outstanding costs —
Procedure — Need for separate action by solicitor.

Pearson v Burns (1918) 18 SR(NSW) 634 (Harvey J)

Possessory lien — Determination — Bankruptcy — Lien acquired during period of
relation back.

McLeish v Palmer (1921) 21 SR(NSW) 382 (Harvey J)

Statutory charges — Charging order — Compensation for resumed land — Rights
against client, Crown and mortgage — Inherent jurisdiction to preserve.

Ex parte Patience; Makinson v The Minister (1940) 40 SR(NSW) 96 (FC)

Misconduct and discipline

Barristers — Appearance without instructions from solicitor — False statement to
court — Consorting — Disbarment.

Re Foster (1950) 50 SR(NSW) 149 (FC)
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LEGAL PRACTITIONERS—continued
Misconduct and discipline—continued

Barristers — Inherent jurisdiction of court — Power of New South Wales Bar
Association to institute proceedings — Power to retain solicitors — Preliminary
inquiry and report not necessary.

Re New South Wales Bar Association; Ex parte Evatt (1967) 67 SR(NSW) 232
(CA)

Disciplinary orders — Grounds for order — Statutory requirements as to accounts
and trust money — “Wilful failure” to comply — Standard of proof — False
certificate as to compliance with statute — Honest belief in truth — Appeal —
Nature of appeal — Legal Practitioners Act 1898.

Re Hodgekiss (1959) 62 SR(NSW) 340 (FC)

Disciplinary orders — Grounds for — Improper dealings with money —
Unauthorized investment of client’s money — Suspension.

Re a Solicitor (1910) 10 SR(NSW) 124 (FC)

Grounds for disciplinary action — Conflict of duty and interest — secret profit —
Sharing profit costs with solicitors for other parties — Fine.

Re Heydon (1901) 1 SR(NSW) 81 (FC)

Grounds for disciplinary orders — Falsification of documents and transactions —
Antedating documents — Intention to deceive — Suspension.

Re Drew (1920) 20 SR(NSW) 463 (FC)

Grounds for disciplinary orders — Falsification of documents and transactions —
Proposal to alter amount of security — No intention to defraud — Suspension.

Re Coleman (1905) 5 SR(NSW) 272 (FC)

Grounds for disciplinary orders — Improper dealings with money — Wrongful
conversion of client’s money — Repayment of money — Forfeiture of costs —
Refund of earnings on money — Suspension.

Re Kearney (1908) 8 SR(NSW) 87 (FC)

Grounds for disciplinary orders — Misleading court and perverting course of
justice — Allowing client to swear false affidavit.

Re Thom (1918) 18 SR(NSW) 70 (FC)

Grounds for disciplinary orders — Neglect and delay — When misconduct —
Absence of fraud — Censure — Costs — Refund to client.

Re Moseley (1925) 25 SR(NSW) 174 (FC)

Grounds for disciplinary orders — Professional misconduct — Criminal
offence — Trial or conviction not necessary — Bribes accepted as Minister of
Crown — Striking off.

Re Crick (1907) 7 SR(NSW) 576 (FC)

Grounds for disciplinary orders — Professional misconduct — Fraudulently
inducing counsel to accept brief — False statement as to fees — False statement
to court — Suspension.

Re Daley (1907) 7 SR(NSW) 561 (FC)

Grounds for disciplinary orders — Threatening letters — Threatening criminal
proceedings in demand for civil redress.

Re Gent One; Re a Barrister (1920) 21 SR(NSW) 12 (FC)
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LEGAL PRACTITIONERS—continued
Misconduct and discipline—continued

Grounds for disciplinary orders — Wrongful conversion of clients’ money —
Money received for specific purpose — Striking off.

Re Chenhall (1902) 2 SR(NSW) 379 (FC)

Maintenance and champerty — Solicitor forming debt collecting agency —
Champerty — Costs.

Re Litchfield (1916) 16 SR(NSW) 1 (FC)

Professional misconduct — Attack on professional character of solicitor in course
of proceedings — Unjustified — Improper advice to seek maintenance from
solicitor — Barrister — Disbarment.

Re Clyne; Ex parte New South Wales Bar Association (1959) 61 SR(NSW) 104
(FC)

Re-admission to practise — After being struck off — Application refused —
Conviction for forgery — Absolute bar — Charter of Justice Cl X — Frivolous
Arrests Act 1725 (Eng).

Ex parte Wachsmann; Re Incorporated Law Institute of NSW (1958) 59 SR(NSW)
336 (FC)

Re-admission to practise — After being struck off — Conduct during
suspension — Onus of proof — Relevance of original misconduct.

Re Meagher (1909) 9 SR(NSW) 504 (FC)

Re-admission to practise — After being struck off — Disbarred on ground of
undisclosed criminal offence before admission.

Ex parte Davis (1949) 50 SR(NSW) 158 (FC)

Re-admission to practise — After being struck off — Matters to be considered —
Character of offence.

Re a Solicitor (1910) 10 SR(NSW) 373 (FC)

Re-admission to practise — After being struck off — Solicitor — Application
refused — Nature of original offence — Subsequent good conduct immaterial —
Fit and proper person.

Ex parte Wachsmann; Re Incorporated Law Institute of NSW (1949) 50 SR(NSW)
34 (FC)

Re-admission to practise — Barristers — Relevant considerations.
Ex parte Evatt; Re New South Wales Bar Association (1969) 71 SR(NSW) 153

(CA)

Re-admission to practise — Barristers — Relevant considerations.
Ex parte Clyne; Re the Legal Practitioners Act (1969) 71 SR(NSW) 236 (CA)

Re-admission to practise — Solicitor — Relevant considerations.
Ex parte Munro; Re the Legal Practitioners Act (1969) 71 SR(NSW) 448 (CA)

Qualifications

Barristers — Person of “good fame and character” — Solicitor of five years’
standing — Transfer to Barrister’s roll.

Ex parte Rofe (1939) 39 SR(NSW) 124 (FC)
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LEGAL PRACTITIONERS—continued
Qualifications—continued

Solicitors — Admission as solicitor — “Fit and proper person” — “Barrister of five
years standing” — Applicant at no time engaged in practice as barrister — Power
of court to require more practical experience.

Ex parte JAY Denniston (1956) 56 SR(NSW) 169 (FC)

Re-admission to practise

After being struck off — Application refused — Incapacity to comprehend
impropriety of past conduct.

Ex parte Meagher (1920) 20 SR(NSW) 245 (FC)

After being struck off — Application refused — Theft — General rule.
Ex parte Macaulay (1930) 30 SR(NSW) 193 (FC)

Solicitor and client

Duties and liabilities to client — Advising client — Between contract and
conveyance — Sewer main running through property — Failure to inform client
prior to completion — Liable in negligence.

Micos v Diamond (1970) 72 SR(NSW) 392 (CA)

Duties and liability to client — Liability for partners — Misappropriation of trust
fund — Money received by partner for investment — Misapplication by
partner — Liability of firm — Money received in ordinary course of business.

Hulme v Mann (1960) 61 SR(NSW) 136 (FC)

Relationship — Fiduciary duty — General principles — Failure to account.
Mackaness v Alexander (1921) 21 SR(NSW) 662 (Street CJ in Eq)

Retainer — Challenge to — By client — Presence in court when counsel appears.
Re McL (1903) 3 SR(NSW) 388 (FC)

Retainer — Retainer by partner — Appearance for both partners — Death of
client — Retainer for surviving partner.

Macdonald v Roche (1903) 3 SR(NSW) 267 (FC)

Solicitors

Costs — Taxation of costs — Jurisdiction of taxing officer — To determine dispute
as to retainer — Taxation pending dispute.

Ex parte McLaughlin; Re Freehill (1908) 8 SR(NSW) 158 (FC)

Employment of staff — Person convicted of indictable offence — Clerk without
legal experience — Refused leave to employ.

Re Clayton (1961) 62 SR(NSW) 132 (FC)

Right of audience — Solicitor not on record — Employee of solicitor on record —
Quarter Sessions.

Ex parte Brown (1913) 13 SR(NSW) 593 (FC)

Unqualified persons acting as solicitor

Preparing documents prohibited by statute — “Prepared” — What constitutes —
Expectation of reward — Representation of competent to carry out function of
lawyer.

Ex parte Cowley-Cooper; Re Hodgson (1957) 58 SR(NSW) 413 (FC)
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LICENCES

Real property

What is a licence — In relation to law of tort — Revocability — Permission to
view races — Forcible removal after payment for admission.

Naylor v Canterbury Park Racecourse Co Ltd (1935) 35 SR(NSW) 281 (FC)

LIENS

Liens on crops

Priority — Date of lien or date of registration — Power of lienor to give second
lien — Later agreement registered earlier — Registration of Deeds Act 1897 —
Liens on Crops and Wool and Stock Mortgages Act 1898.

Attorney-General (NSW) v Hill & Halls Ltd (1922) 23 SR(NSW) 100 (FC)

Workman’s lien

When arising — Car repairs — Hire purchase agreement in respect of car —
Owner alone to execute all necessary repairs — Repair by other person — Lien
claimed by repairer from owner.

Associated Motors Ltd v Hawke & Co Ltd (1924) 24 SR(NSW) 592 (FC)

LIMITATION OF ACTIONS

Application of statute

Amendment of pleadings — Amendment introducing new cause of action —
Where period expired.

Horton v Jones (No 2) (1939) 39 SR(NSW) 305 (FC)

Amendment of pleadings — Claim under Compensation to Relatives Act 1897 —
Amendment of declaration after time limited for action — New cause of action
statute barred.

Haylan v Purcell (1948) 49 SR(NSW) 1 (FC)

Specialty debts — Action for dent on statute — Action for salary by public servant
appointed under statute.

De Rossi v Walker (1902) 2 SR(NSW) 249 (FC)

Contract

When time begins to run — Breach of warranty — Warranty broken immediately
after being made — Time running from making of contract.

Mack v Elvy (1916) 16 SR(NSW) 313 (FC)

Land

Adverse possession — Continuity and abandonment — Continuity — Lapse of time
between outgoing and incoming tenants.

Nicholas v Andrew (1920) 20 SR(NSW) 178 (FC)

Adverse possession — Continuity and abandonment — What amounts to
continuity — Strip of land between residential properties — Whether vendor of
land in possession at date of conveyance — Conveyancing Act 1919.

Wogama Pty Ltd v Harris (1968) 72 SR(NSW) 111 (CA)
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LIMITATION OF ACTIONS—continued
Land—continued

Adverse possession — Possession by succession of persons — Not claiming under
one another — Bar to true owner.

Salter v Clarke (1904) 4 SR(NSW) 280 (FC)

Adverse possession — Resumption under statutory powers — Claim for
compensation — Resumption prevents maturing of possessory title — Statute
ceasing to run.

Ex parte Clissold (1903) 3 SR(NSW) 635 (FC)

Adverse possession — Running of time — When it begins — Sale by trustees.
Ex parte Municipal Council of Sydney; Re Stedman’s Claim (1912) 12 SR(NSW)

280 (Simpson CJ in Eq)

Adverse possession — The running of time — Matters affecting — What amounts
to assertion of rights.

Attorney-General (NSW) v Swan (1921) 21 SR(NSW) 408 (Street CJ in Eq)

Running of time — Matters affecting — What amounts to assertion of rights.
Scanlon v Campbell (1911) 11 SR(NSW) 239 (FC)

Postponement of the bar

Confirmation — Acknowledgement and promises to pay — Sufficiency of
acknowledgement and implication of promise to pay — Implied promise to pay.

Commercial Banking Co of Sydney Ltd v Bucknell (1936) 36 SR(NSW) 607 (FC)

Confirmation — Payments on account — Action on bond securing bank
overdraft — Payments into bank account — Acknowledgement of debt.

City Bank of Sydney v Deane (1917) 17 SR(NSW) 562 (FC)

Confirmation — Sufficiency of acknowledgement and promise to pay.
Hepburn v McDonnell (1917) 17 SR(NSW) 567 (Street J)

Disabilities — “Beyond the seas” when action accrued — Person never within
jurisdiction — Time commences to run when enters jurisdiction — Statute of
Limitations 1623 (Imp), s 7.

Subbotovsky v Waung (1968) 72 SR(NSW) 242 (CA)

Disabilities — Plaintiff “beyond the seas” — Foreign company — Statute of
Limitations 1623 (Imp) s 7 (21 Jac. 1, c 16).

Société Egyptienne Financière Pour Le Commerce et L’Industrie SAE v Clyde
Industries Ltd (1959) 60 SR(NSW) 315 (Walsh J)

Tort

Accrual of cause of action — Silicosis caused by employer’s negligence — Before
and during period of limitation — Material aggravation within limitation
period — Action not barred.

Adams v Ascot Iron Foundry Pty Ltd (1968) 72 SR(NSW) 120 (CA)

Period of limitation — Facts fulfilling requirements of action for negligence and
action for trespass to person.

Elliott v Barnes (1951) 51 SR(NSW) 179 (FC)
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LIQUOR

Appeals

Right of appeal — “Person aggrieved” — Objector — Liquor Act 1898.
Ex parte Thomas (1903) 3 SR(NSW) 488 (FC)

Right of appeal — Person aggrieved — Objector — Resident.
Ex parte Rose (1902) 2 SR(NSW) 268 (FC)

Right of appeal — Person aggrieved — Who is — Objector.
Ex parte Cann (1901) 1 SR(NSW) 262 (FC)

Definitions

“Hotel bar” — Room fitted out as bar room.
Meldrum v Hotels Arcadia Ltd (1917) 17 SR(NSW) 648 (Harvey J)

Licensing

Applications — Application and notice thereof — Amendment — Discretion —
Insertion of date — Leave to amend refused.

Ex parte Boland; Re Mann (1948) 48 SR(NSW) 295 (FC)

Applications — Application for new licence — Conditional licence — Plan of
premises — Difference between plan lodged with petition and application for
conditional licence.

Ex parte Middleton; Re Whyte (1926) 26 SR(NSW) 314 (FC)

Applications — Certain specified premises — Premises proposed to be erected —
“Premises” — Whether had to be in existence.

Ex parte Kritsch (1915) 15 SR(NSW) 389 (FC)

Applications — Matters for consideration — Existing sufficiency or insufficiency in
area — Conditional applications for removal of existing licences irrelevant —
Application for hotel to be erected.

Ex parte Walsh; Re Latham (1949) 49 SR(NSW) 326 (FC)

Applications — Notice of objections — No valid notice — Objector not entitled to
be heard — Discretion to permit objection to be heard — “Sufficient
objection” — Liquor Act 1912.

Ex parte Delaney; Re Hay (1962) 63 SR(NSW) 137 (FC)

Applications — Objections — Not required to meet genuine and substantial need —
Onus on objector — Liquor Act 1912.

Currie v Dempsey (1967) 69 SR(NSW) 116 (CA)

Applications — Objections — Procedural matters — Objection made personally —
Appearance by solicitor — Evidence of residence — Waiver.

Ex parte Pollack (1907) 7 SR(NSW) 648 (FC)

Applications — Requirements of neighbourhood — “Reasonable requirements” —
“Neighbourhood” — Relevant test — Liquor Act 1912.

Shreeve v Martin (1969) 72 SR(NSW) 279 (CA)

Cancellation of licences — Conviction or proof of unsatisfactory management —
Three prior convictions — Within three years “next preceding” — Computation
of period.

Ex parte Osborne (1926) 26 SR(NSW) 362 (FC)
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LIQUOR—continued
Licensing—continued

Cancellation of licences — Hotelier’s licence — Conviction or proof of
unsatisfactory management — “Three previous convictions” — Conviction for
fourth offence unnecessary.

Ex parte Gilbert (1918) 18 SR(NSW) 53 (FC)

Clubs — Compulsory requirements for licence or registration — Limitation of age
of members — Exception where club “primarily devoted to some athletic
purpose” — Liquor Act 1912.

Dixon v Bridge (1967) 68 SR(NSW) 32 (CA)

Clubs — Grounds for objection — Suitability of premises — Location not
relevant — Genuine and substantial need — Liquor Act 1912.

Greedy v Maitland Licensing Inspector (1964) 65 SR(NSW) 292 (CA)

Conditional licence — Hearing of application — Application for removal — Right
of appeal — Liquor Act 1912.

Ex parte Thompson; Re Place (1949) 49 SR(NSW) 256 (FC)

Conditional licence — Plan of premises — Order granting application subject to
additions to building.

Ex parte Danks (1918) 18 SR(NSW) 574 (FC)

Conditional licence — Premises to be erected — Amendment of plans — Power of
court — Dissimilarity in appearance and layout.

Ex parte Cuneo; Re Latham (1955) 56 SR(NSW) 197 (FC)

Forfeiture, cancellation, suspension or surrender of licence — Compensation on
termination of licence — Who is entitled — Assessment.

Re Vincent (1923) 23 SR(NSW) 571 (FC)

Licence fees — Apportionment and adjustment between licensee and lessor —
Payments by lessee — Lessee holding “building lease” — What constitutes
“building lease” — Option to elect under statute — Liquor (Amendment) Act
1919.

Moloney v Tooheys Ltd (1931) 31 SR(NSW) 600 (FC)

Licence fees — Apportionment and adjustment — Between licensee and lessor —
Recovery of portion from owner — Right of building lessee.

Williams v Tooth & Co Ltd (1939) 39 SR(NSW) 46 (FC)

Licence fees — Apportionment and adjustment — Between licensee and lessor —
Recovery of proportion from owner — Licence held by manager on behalf of
company — Company lessee of building — Company not “Holder of publican’s
licence” — Liquor Act 1912.

Hotel Sydney Ltd v Municipal Council of Sydney (1937) 37 SR(NSW) 422 (FC)

Licensing tribunals — Appeal to Full Bench of Licensing Court — Prohibition —
Evidence of matters after licence granted — Relief refused.

Ex parte Bodel; Re Maxwell (1954) 55 SR(NSW) 188 (FC)

Licensing tribunals — Appeal to Full Bench — Constitution of tribunal — “Appeal
shall be by way of re-hearing” — Hearing de novo — Fresh evidence —
Determination at date of re-hearing — Liquor Act 1912.

Ex parte Currie; Re Dempsey (1968) 70 SR(NSW) 1 (CA)
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LIQUOR—continued
Licensing—continued

Licensing tribunals — Constitution jurisdiction and procedure — Constitution —
Appeal court with three members — Majority decision — Delivery of judgment
with bench of two — Decision ultra vires — Liquor Act 1912.

Ex parte Currie; Re Dempsey (1969) 70 SR(NSW) 443 (CA)

Licensing tribunals — Reviews appeals and cases stated — Appeal to Full
Bench — Death of member — Orders quashed — Remission of record —
Reconstituted appeal court hearing appeal — Liquor Act 1912.

Ex parte Currie; Re Dempsey (1970) 72 SR(NSW) 429 (CA)

Removal of licence — Destruction or demolition of buildings — Effect on
licence — Appeal against order for removal — Confirmation of order subject to
undertaking — Jurisdiction.

Ex parte Mullen; Re Hood (1935) 35 SR(NSW) 289 (FC)

Removal of licence — Hearing and powers of authority — Powers of court —
Order conditional on alteration of premises.

Ex parte Paton (1929) 30 SR(NSW) 67 (FC)

Removal of licence — Hearing of application and powers of court — Conditional
removal — Appeal — Signature of submitted plan — Subsequent signature of
remaining plans — Jurisdiction — Slip rule.

Ex parte Hassell; Re Quirk (1937) 37 SR(NSW) 192 (FC)

Removal of licence — Hearing of application and powers of licensing authority —
Objection — Greater need in another area — Availability of particular place or
building — “Site” — Liquor Act 1912.

Ex parte Williams; Re Hobday (1953) 54 SR(NSW) 54 (FC)

Renovation — Application for order — Order to owner — Who may take
proceedings — Licensing Act 1912.

Ex parte Tooth & Co Ltd; Re Radford (1953) 54 SR(NSW) 62 (FC)

Temporary licence — Premises destroyed by fire — Authority to carry on business
on alternative site — Extension of time.

Ex parte Lucas (1902) 2 SR(NSW) 191 (FC)

Transfer of licence — Special transfer to landlord or nominee — Eviction of
licensee — Application of owner and proposed transferee — Jurisdiction —
Liquor Act 1912.

Ex parte Berry; Re Kessell (1936) 36 SR(NSW) 485 (FC)

Licensing Courts

Appeals — Appeal against “adjudication” — Petition for new licence — Reference
by Governor — Licensing courts recommendation — Appeal to Quarter
Sessions.

Ex parte Whyte (1925) 26 SR(NSW) 155 (FC)

Appeals — To Supreme Court — Registration of clubs — Poker machines —
Application heard by licensing magistrate — Appeal to Full Licensing Bench —
Liquor Act 1912.

Ex parte Stevenson; Re McLelland (1959) 59 SR(NSW) 314 (FC)
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LIQUOR—continued
Licensing Courts—continued

Powers — Court conditionally granting order for removal — Valid exercise of
jurisdiction — Liquor Act 1912.

Dunn v Ellis-Jones (1969) 71 SR(NSW) 18 (CA)

Practice and procedure — Evidence — Duty to take depositions — Effect of
failure to take — Prosecution of offences.

Ex parte Barry; Re Shaw (1943) 43 SR(NSW) 193 (FC)

Practice and procedure — Petition for licence — Conditional licence — Next
quarterly meeting — Petition granted — Gazette notice — Signature of Minister.

Ex parte Middleton (1925) 26 SR(NSW) 24 (FC)

Offences

Keeping licensed premises open during prohibited hours — “Open” — “Keep
open” — Meaning — Liquor (Amendment) Act 1916.

Ex parte Kerrigan (1926) 26 SR(NSW) 624 (FC)

Offence relating to sale or supply — Clubs — Sunday trading — Sale — Supply
of liquor to members.

Ex parte Turnbull; Re Duffell (1930) 30 SR(NSW) 194 (FC)

Offence relating to sale or supply — Clubs — Sunday trading — Supply of liquor
to members — No payment made.

Ex parte Turnbull; Re Duffell (No 2) (1930) 31 SR(NSW) 46 (FC)

Offence relating to sale or supply — Found consuming liquor on licensed premises
after hours — Lawfully attending premises for meal — Onus of proof that
presence for “unlawful purpose” of consuming alcohol.

Sobye v Kouvaras (1911) 11 SR(NSW) 84 (FC)

Offence relating to sale or supply — Liability for acts of servant — Sale by
servant — Scope of authority.

Ex parte Donato (1924) 24 SR(NSW) 334 (FC)

Offence relating to sale or supply — Liability for acts of servants — Evidence —
Sale by employee on licensed premises — Absence of evidence of express or
implied authority to sell.

Ex parte Dunsmore (1920) 20 SR(NSW) 312 (FC)

Offence relating to sale or supply — Sale by unlicensed owner of hotel as going
concern — Bona fide concurrence of licensed manager — Owner entitled to
recover price of liquor — Liquor Act 1912.

Links v McCloskey (1938) 38 SR(NSW) 506 (FC)

Offence relating to sale or supply — Sale by unlicensed person — Selling without
licence “authorizing such sale” — Holder of licence selling in breach of
licence — Sale by person left in charge — Implied authority — Liquor Act
1898.

Ex parte Norris (1906) 6 SR(NSW) 47 (FC)

Offence relating to sale or supply — Sale on licensed premises during prohibited
hours — Delivery off premises — Appropriation — Evidence of sale on licensed
premises.

Ex parte Love (1921) 21 SR(NSW) 783 (FC)
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LIQUOR—continued
Offences—continued

Offence relating to sale or supply — Sale — Proof of transaction — Evidence of
sale and delivery.

Ex parte McCarthy (1907) 7 SR(NSW) 552 (FC)

Offence relating to sale or supply — Unlawful sale, supply, disposal, consumption
or dealing — Clubs — Sunday trading — Exception in case of “inmates” —
Persons not dwelling in club — Liquor Act 1912.

Ex parte Coulson; Re Jones (1947) 48 SR(NSW) 178 (FC)

Offence relating to sale or supply — Unlawful sale, supply, disposal, consumption
or dealing — Clubs — Unregistered or unlicensed clubs — “Supply” — Liquor
served from common stock — Payment — Liquor served from members’
lockers — No payment.

Ex parte Turner; Re Hardy (1947) 48 SR(NSW) 133 (FC)

Offences relating to sale or supply — Sale or disposal by unlicensed persons —
Acts of servants or agents — Vigneron — Sale by agent.

Musgrave v Graham (1904) 4 SR(NSW) 475 (FC)

Regulation and conduct of licensed premises — Failure to keep free from
offensive or unwholesome matters — Whether charge bad for duplicity.

Ex parte Polley; Re McLennan (1947) 47 SR(NSW) 391 (FC)

Regulation and conduct of licensed premises — Permitting drunkenness on
licensed premises — Reasonable steps to prevent — Reasonable time for
removal.

Ex parte Rolfe (1915) 15 SR(NSW) 427 (FC)

Supplying persons under age — Liquor supplied for consumption by third party —
Supply includes delivery — Supply for sickness or accident.

Ex parte Jones (1906) 6 SR(NSW) 313 (FC)

LOCAL GOVERNMENT

Aldermen and councillors

Disqualifications for office — Interests in contract — Contract executed but
unpaid.

Wall v Neate (No 2) (1912) 12 SR(NSW) 685 (FC)

Disqualifications for office — Interests in contract — Councillor acquiring interest
in contract between Council and third party — Contract performed — Obligation
not to sit or vote.

Ex parte Lane (1921) 21 SR(NSW) 796 (FC)

Disqualifications for office — Interests in contract — Remoteness of interest —
Supply of materials to contractor with Council.

Norton v Taylor (1906) 6 SR(NSW) 281 (PC)

Disqualifications for office — Interests in contract — Termination of interest upon
payment.

Wall v Neate (No 1) (1912) 12 SR(NSW) 676 (FC)
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LOCAL GOVERNMENT—continued
Aldermen and councillors—continued

Elections — Nomination for election — Eligibility and qualification — Nomination
for election — Procedural matters — Description of occupation — Retired
person using prior occupation — Incorrect identification — Invalid nomination.

Ex parte Windeyer (1914) 14 SR(NSW) 70 (FC)

Elections — Nomination for election — Eligibility and qualifications — Ratepayer
or elector — Unpaid rates and charges — Payable in advance — Rates and
charges not in arrears.

Ex parte Davies (1914) 14 SR(NSW) 68 (FC)

Elections — Procedural matters — Extraordinary vacancy — Candidate invalidly
elected resigning — Right of other candidate to be declared elected — Election
necessary.

Bunting v Pretyman (1921) 21 SR(NSW) 221 (Harvey J)

Removal of all members — Removal by Governor — Appointment of
administrator — Councillors without right to be heard — Local Government Act
1919.

Ex parte The Queen ex rel Warringah Shire Council; Re Barnett (1967) 70
SR(NSW) 69 (CA)

Areas and boundaries

Boundaries — Water — Reclaimed land — Encroachment of water.
Borough of Balmain v Mort’s Dock and Engineering Co (1902) 2 SR(NSW) 16

(FC)

Rearrangement of existing areas — Transfer of employees — Consequences for
employees — Transfer of rights — Retiring allowance — “Each year of
service” — Local Government Act 1919.

Webb v Sydney City Council (No 2) (1956) 57 SR(NSW) 44 (FC)

Elections

Conduct of elections — Ballot papers — Power to inspect ballot papers — Recount
by order of court.

Ex parte McMahon (1911) 11 SR(NSW) 185 (FC)

Disputed elections and ouster — Irregularities — “Unduly elected” — Voters by
personators accepted and counted.

Ex parte Bowen (1916) 16 SR(NSW) 49 (FC)

Disputed elections — Secrecy of ballot — Voters swearing affidavits —
Admissibility.

Ex parte Huston (1911) 11 SR(NSW) 200 (FC)

Poll of ratepayers — Validity of votes — Two questions asked — Validity of votes
where one question answered.

Attorney-General v Council of Municipality of Canterbury (1916) 17 SR(NSW) 45
(Simpson CJ in Eq)

Voters and rolls — Voters — Owners — “Trustee owner” — Joint owner — Right
to cumulative vote.

Re Johnson (1905) 5 SR(NSW) 595
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LOCAL GOVERNMENT—continued
Finance

Accounts, audits and surcharges — Surcharges — Appeal — Jurisdiction of
District Court.

Ex parte Nolan; Re Mayger (1947) 48 SR(NSW) 143 (FC)

Loan repayments — Work of special benefit to portion of its area — Time when
opinion to be formed — Right to re-determine area — Local Government Act
1919.

Reynolds v Wingecarribee Shire Council (1965) 66 SR(NSW) 52 (CA)

Legal proceedings

Procedure — Proof and evidence — Certified copy of “order direction or
notice” — Original not in possession of council — Certificate of compliance of
subdivision — Local Government Act 1919.

Ex parte McDonald; Re Lake Macquarie Shire Council (1961) 61 SR(NSW) 719
(FC)

Procedure — Proof and evidence — Ownership of land — Unauthorized works —
Reliance on proclamation — Need to tender Gazette — Local Government Act
1919.

Ex parte Normanby; Re Britliff (1954) 54 SR(NSW) 299 (FC)

Meetings

Committee — Proceedings in committee — Non-disclosure — Admissibility of
proceedings in evidence — Involuntary disclosures.

Gardner v Kogarah Municipal Council (1924) 24 SR(NSW) 474 (FC)

Preserving order — Exclusion of councillor — Disorder after “warning” —
Exclusion from future meetings — Injunction to prevent exclusion — Local
Government Act 1919.

Ariansen v Bromfield (1956) 57 SR(NSW) 24 (Hardie J)

Resolutions — Variation, rescission or confirmation — Rescission — When
permissible — Not formally notified — Power to revoke approval.

Ex parte Renouf (1924) 24 SR(NSW) 463 (FC)

Ordinances, Regulations and By-Laws

Ordinances — Nature of — Proclamations under statute.
Lucas v Trefle (1909) 9 SR(NSW) 679 (FC)

Powers, functions and duties

Contracts — Contract giving contractor right to collect fees and charges for work
performed — Liability of Council for uncollected fees.

Sanders v Borough of Tamworth (1904) 4 SR(NSW) 537 (FC)

Delegation of powers — Scope of power — Extent of power — Delegation to
department head — Dismissal of employee — Suit for wrongful dismissal.

Bayly v Municipal Council of Sydney (1927) 28 SR(NSW) 149 (FC)
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LOCAL GOVERNMENT—continued
Powers, functions and duties—continued

Powers over advertising signs and hoardings — Power to control over or near
public way — By-law imposing liability on occupier of premises — Validity —
Reasonableness.

Ex parte Hagon (1908) 8 SR(NSW) 58 (FC)

Powers over advertising signs and hoardings — Terminology — Hoarding or
sign — Wall of house — Painted advertisement.

Duncan v Daniels (1908) 8 SR(NSW) 237 (FC)

Powers over land — Disposal — Sale or exchange of land “subject to a trust”
prohibited — Scope of prohibition — Suit to prevent completion by Council of
agreement for sale — Local Government Act 1919.

Attorney-General v Parramatta Council (1949) 49 SR(NSW) 283 (Roper CJ in
Eq)

Powers — Exercise of discretion — Proper matters to be taken into account —
Adoption of general policy rules — Preference for Australian produced products.

Ex parte SF Bowser & Co; Re Randwick Municipal Council (1927) 27 SR(NSW)
209 (FC)

Public buildings, theatres and places of amusement — Under Theatres and Public
Halls Act 1908 — Prohibition of use at specified times and on Sunday —
Proviso for “sacred concerts” where Minister consents — Nature of
performance — Issue of fact — Theatres and Public Halls Act 1908.

Scheinwald v Harrop (1952) 52 SR(NSW) 229 (FC)

Records — Removal of records without authority — Lawful cause.
Daunt v Grant (1913) 13 SR(NSW) 110 (FC)

Ultra vires or illegal exercise of power — Procedure relating to legal
proceedings — Authority to prosecute or commence proceedings — Standing —
Joinder of Attorney-General — Plaintiff suffering special damage.

Blanch v Stroud Shire Council (1947) 48 SR(NSW) 37 (Roper J)

Under Theatres and Public Halls Act 1908 — Transfer of licence — Indorsement
to permit showing of films — Applicant not owner or lessee of building.

Ex parte Broken Hill Theatres Pty Ltd; Re Boulos (1948) 49 SR(NSW) 69 (FC)

Staff, officers and servants

Dismissal — Powers of council — Delegation of authority — Delegation to
Minister.

Wilkinson v Tamarang Shire Council (1932) 33 SR(NSW) 63 (FC)

Employment of — Dismissal suspension or reinstatement — Reinstatement —
Jurisdiction to order — Dismissal after statutory inquiry — Industrial tribunal
ordering reinstatement — Valid order — Industrial Arbitration Act 1940 —
Local Government Act 1919.

Ex parte North West County Council; Re Manuel (1968) 70 SR(NSW) 378 (CA)

Employment of — Dismissal — Statutory inquiry and suspension — When
required — Wrongful dismissal — Acceptance of compensation — Estoppel —
Local Government Act 1919.

Edwards v Culcairn Shire Council (1963) 64 SR(NSW) 62 (CA)
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LOCAL GOVERNMENT—continued
Staff, officers and servants—continued

Reinstatement — Jurisdiction to order — Dismissed shire clerk — Industrial body
without jurisdiction to order reinstatement — Local Government Act 1919.

Ex parte Sutherland Shire Council; Re Cahill (1969) 71 SR(NSW) 183 (CA)

Termination — Statutory inquiry and report — Minister finding report mainly
favourable to employee — Minister directing payment of compensation — Local
Government Act 1919.

Sutherland Shire Council v Finch (1970) 71 SR(NSW) 315 (CA)

MAGISTRATES

Appeals

Jurisdiction — Discretion to state case — Appeal jurisdiction not conditional upon
stating case — Justices Act 1902.

Ex parte Neyland; Re Neyland (1956) 56 SR(NSW) 284 (FC)

Mandatory orders under Justices Act 1902 — Mandamus — In what cases
granted — Refusal to adjudicate — Dismissal of information on ground
informant had no locus standi — Failure to hear and determine matter.

Ex parte Russell (1908) 8 SR(NSW) 173 (FC)

Mandatory orders — Refusal to adjudicate — Dismissal on ground of “no
jurisdiction” — Decision on matter within jurisdiction — Mandamus would not
lie — Justices Act 1902.

Ex parte Hulin; Re Gillespie (1965) 65 SR(NSW) 31 (CA)

Stated case — Appeal by Crown where conviction set aside — Criminal Appeal
Act 1912.

R v Diakakis (1952) 53 SR(NSW) 15 (CCA)

Stated case — Application for — Time for making application — Necessity to
make within time — Magistrate not to be ordered to state case out of time.

Ex parte Elliott (1920) 20 SR(NSW) 294 (FC)

Stated case — Application — Notice to respondent — Need for service within time
prescribed — Extension of time — Validity — By whom exercisable — Justices
Act Appeal Rules, rr 2, 8 — Justices Act 1902.

Pritchard v Federation of New South Wales Police Citizens Boys’ Clubs (1959) 61
SR(NSW) 558 (FC)

Stated case — Mode of stating case — Points of law — Need for point to have
been raised below and by case stated.

Cook v Evans (1948) 49 SR(NSW) 83 (FC)

Stated case — Powers and practice of court — Remitting case — Retrospective
amendment of legislation — Amendment requiring same decision — Justices Act
1902.

Clyne v Wilson (1967) 68 SR(NSW) 441 (CA)

Stated case — Preliminary procedure — Service — Service on solicitor —
Acceptance without prejudice — Appearance to challenge jurisdiction on other
grounds — Waiver.

Cain v Cain (1918) 18 SR(NSW) 26 (FC)



412

INDEX TO SUBJECT MATTER

MAGISTRATES—continued
Appeals—continued

Stated case — The hearing — Necessity for point to have been raised below and by
the case — Evidence disclosing point of law involved.

Ex parte Anderson (1920) 20 SR(NSW) 207 (FC)

Stated case — When application may be made — Determination of information or
complaint — “Determination” — Dismissal on ground of omission to prove
essential part of case.

Kench v Bailey (1925) 26 SR(NSW) 36 (FC)

To District Court — Case stated to Court of Criminal Appeal — Appeal returnable
before Quarter Sessions — Heard in District Court — Judge purporting to state
case as Chairman of Quarter Sessions — Conclusion of sittings.

Kennedy v Donnelly (1933) 34 SR(NSW) 61 (FC)

To District Court — Case stated to Court of Criminal Appeal — Civil matter —
Jurisdiction.

Young v Campbell (1948) 49 SR(NSW) 103 (CCA)

To District Court — Criminal or civil proceedings — Summary proceedings for
recovery of goods — Liability to punishment — Criminal proceedings — Police
Offences Act 1901-1951 — Justices Act 1902-1957.

Ex parte Duffy; Re Automobile Advance Agency Co Ltd (1957) 58 SR(NSW) 343
(FC)

To District Court — Hearing — Power of court — To declare person habitual
criminal — Habitual Criminals Act 1905.

Ex parte Cooper; Re Berne (1953) 53 SR(NSW) 169 (FC)

To District Court — Institution of appeal as bar to statutory prohibition.
Ex parte Mackaness and Avery Pty Ltd; Re Royce (1943) 43 SR(NSW) 239 (FC)

To District Court — Order in respect of “offence, act or omission” — Order
reducing maintenance payments — Mandamus — Justices Act 1902.

Ex parte Browning (1922) 22 SR(NSW) 522 (FC)

To District Court — Powers of court on appeal — No power to commit accused
for trial on indictment — Appeal after plea of guilty — Charge of assault —
Crimes Act 1900.

Appeal of Baldock (1957) 58 SR(NSW) 64 (CCA)

To District Court — Re-hearing — Evidence of subsequent events — New issue.
Neilson v Neilson (1931) 31 SR(NSW) 597 (FC)

To District Court — The hearing — Non-appearance of parties — Appeal after
plea of guilty — Non-appearance of respondent — Absence of evidence to
support conviction.

Ex parte Morrissey (1911) 11 SR(NSW) 550 (FC)

To District Court — The hearing — Non-appearance of parties — Dismissal of
appeal.

Ex parte Day; Re Crampton (1943) 43 SR(NSW) 349 (FC)

To District Court — When appeal lies — Order discharging offender
conditionally — Dismissal where charge proved.

Re Beckett (1947) 47 SR(NSW) 375 (CCA)
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MAGISTRATES—continued
Appeals—continued

To District Court — When appeal lies — Order in respect of “offence, act or
omission” — What constitutes — Justices Act 1902.

Ex parte Dwyer (1908) 8 SR(NSW) 329 (FC)

To District Court — When appeal lies — Order in respect of offence, act or
omission — What constitutes — Justices Act 1902.

Clement v Clement (1930) 30 SR(NSW) 198 (FC)

Jurisdiction, powers and duties

Constitution of court — Presumption of jurisdiction once order made — Justices
Act 1902.

Ex parte Smith (1904) 4 SR(NSW) 110 (FC)

Duty to act judicially — Exercise of discretion — Propriety of acting on
instructions from Minister for Justice.

Ex parte Duncan (1904) 4 SR(NSW) 217 (FC)

Jurisdiction — Presumption as to jurisdiction — Onus to prove to contrary —
Justices Act 1902.

Cook v Carberry (1906) 6 SR(NSW) 263 (FC)

Limitation as to time — Time limited for complaint — Need to inquire into all
facts affecting jurisdiction — Recovery of wages — Payment in arrears during
first year of service — Subsequent regular payments — Recovery of arrears after
termination.

Ex parte Barclay; Re Brogdon (1924) 24 SR(NSW) 416 (FC)

Limitation as to time — What proceedings — Claim for maintenance of ward by
Minister — Complaint not made within six months.

Ex parte Wakefield (1927) 27 SR(NSW) 261 (FC)

Limitation as to time — What proceedings — Re-charging with cognate offence —
Amendment to re-charge — Magistrate acting without request from prosecutor —
Justices Act 1902.

Roddy v Perry (No 1) (1957) 57 SR(NSW) 573 (CCA)

Limitation as to time — When time runs — Continuing offences — Disobeying
maintenance order — Order for compliance not subject to time limits.

Bannan v McKinnery (1915) 15 SR(NSW) 416 (FC)

Limitation as to time — When time runs — Continuing offences — Failure to
destroy rabbits over period of six months or more.

Ex parte Palmer (1907) 7 SR(NSW) 544 (FC)

Limitations as to locality — Residence of defendant or situation of property —
Offence under Pastures Protection Act 1902.

Ex parte Dowling (1904) 4 SR(NSW) 114 (FC)

Procedure — Adjournment to obtain legal representation — Denial of natural
justice — Conviction for summary offence — Right to prerogative relief —
Relief refused as appeals instituted to Quarter Sessions.

Ex parte Corbishley; Re Locke (1967) 67 SR(NSW) 396 (CA)
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MAGISTRATES—continued
Jurisdiction, powers and duties—continued

Procedure — Conduct of prosecution — Discretion to regulate — Discretion to
permit informant to be represented — Valid exercise of discretion — Justices Act
1902.

Ex parte Chambers; Re Schetrumpf (1969) 71 SR(NSW) 109 (CA)

Procedure — Information and complaint — Duplicity — Whether more than one
offence charged — No objection taken — Validity of conviction.

Ex parte Young (1910) 10 SR(NSW) 183 (FC)

Procedure — Information and complaint — Information disclosing no offence —
Power and duty of amendment — Ownership of cheque — Information wrongly
dismissed.

Ex parte Kirkpatrick (1916) 16 SR(NSW) 541 (FC)

Procedure — The hearing — Power to preserve order — Restriction on public
presence — Extending to precincts of court — Justices Act 1902.

Ex parte Tubman; Re Lucas (1970) 72 SR(NSW) 555 (CA)

Procedure — The hearing — Power to preserve order — Restriction on public
presence — Extending to precincts of court — Justices Act 1902.

Ex parte Tubman; Re McGill (1970) 72 SR(NSW) 555 (CA)

Subject matter — Summary trial of indictable offence — Consent of accused —
Offence of receiving stolen property — Consent not obtained — Appeal — Duty
to state case to Court of Criminal Appeal.

Ex parte McGavin; Re Berne (1945) 46 SR(NSW) 58 (FC)

Subject matter — Summary trial of indictable offence — Refusal by accused to
consent — Alteration to charge of offence — Absence of information or
summons for different offence — Validity of conviction.

Ex parte Griffiths; Re Farrington (1944) 44 SR(NSW) 319 (FC)

Subject matter — Summary trial of indictable offences — What offences —
Offence of receiving stolen property — Four persons charged — Value of goods.

Ex parte Brune; Re Hole (1946) 46 SR(NSW) 223 (FC)

Practice and procedure

Adjournment — Refusal of adjournment — Discretion — Inability to present
defence — Prejudice to other proceedings pending on more serious charge —
Effect of summary conviction on lesser charge.

Ex parte Borg (1928) 28 SR(NSW) 564 (FC)

Dismissal — Certificates of dismissal — Bar to further proceedings — Where
issued after “hearing on the merits” — Crimes Act 1900.

Bridie v Messina (1965) 66 SR(NSW) 446 (CA)

Dismissal — What constitutes — Marking papers “no order made” — Need for
certificate of dismissal.

Ex parte Toomey (1901) 1 SR(NSW) 24 (FC)

Ex parte proceedings — Alteration of charge — Defendant not present —
Representation by counsel.

Ex parte Dunn (1905) 5 SR(NSW) 116 (FC)
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MAGISTRATES—continued
Practice and procedure—continued

Hearing — Abatement — Proceedings for recovery of premises — Proceedings by
agent of landlord — Death of agent — Agent not party to proceedings — No
abatement.

Ex parte Nelson; Re Clyne (1965) 66 SR(NSW) 48 (CA)

Hearing — Beginning and end of hearing — Abatement — Death of party during
pendency of proceedings.

Marvel Skate Co Pty Ltd v Bright (1952) 52 SR(NSW) 277 (FC)

Hearing — Beginning and ending of hearing — When magistrate functus officio.
Graziers Association of NSW v Australian Legion of Ex-Servicemen and Women

(1949) 49 SR(NSW) 300 (FC)

Hearing — Conduct of prosecution — Representation — Discretion to allow right
of audience — Justices Act 1902.

O’Toole v Scott (1965) 65 SR(NSW) 113 (PC)

Hearing — Evidence and course of trial — Depositions — Duty to take.
Ex parte Malouf; Re Gee (1943) 43 SR(NSW) 195 (FC)

Hearing — Matters relating to decision — Duty to make notes of evidence — Duty
to give reasons and record reasons for decision.

Ex parte Powter; Re Powter (1945) 46 SR(NSW) 1 (FC)

Hearing — Stating charge to defendant — Need to state substance of charge —
Appearance by legal representative — Amendment of formal conviction.

Ex parte Dunn (1904) 4 SR(NSW) 486 (FC)

Hearing — Variance between charge and evidence — Amendment of information
and recharging — Change in averment of ownership of stolen property —
Amendment.

Ex parte Findlay; Re James (1953) 53 SR(NSW) 174 (FC)

Information and complaint — By whom and in whose name may be laid — Right
to prosecute restricted to particular person or bodies — Recovery of penalty
under Local Government Act 1919.

White v Phipps (1932) 32 SR(NSW) 448 (FC)

Information and complaint — Justice of peace receiving and issuing summons —
Breach of industrial award — Disqualification for bias — Justices Act 1902.

Ex parte Qantas Airways Ltd; Re Horsington (1969) 71 SR(NSW) 291 (CA)

Information — Amendment — Information on which search warrant issued —
Warrant improperly issued.

Ex parte Marks (1906) 6 SR(NSW) 428 (FC)

Information — Amendment — Right to prosecute limited to statutory body —
Information in name of officer of statutory body — Right to amend.

Sheil v Crothers (1933) 33 SR(NSW) 229 (FC)

Information — Consent of Attorney-General or other person — Amendment of
charge after consent — Duplicity — Election — Expiration of Act before
prosecution.

Ex parte Bortoli; Re Kenny (1948) 48 SR(NSW) 288 (FC)



416

INDEX TO SUBJECT MATTER

MAGISTRATES—continued
Practice and procedure—continued

Information — Form and sufficiency — Charge against named defendant “and
others” — Magistrate not asked to treat named defendant alone as charged —
Dismissal of information.

Ex parte McAuley; Re Cam (1944) 44 SR(NSW) 258 (FC)

Information — Form and sufficiency — Description of offence — Use of words of
statute — Need for particulars — Evidentiary matters.

Ex parte Ryan; Re Johnson (1943) 44 SR(NSW) 12 (FC)

Information — Hearing different charges against different persons — Hearing
together — Defendants consent — Invalid conviction — Charges heard without
jurisdiction.

Russell v Bates (1927) 27 SR(NSW) 257 (FC)

Information — Informant “officer of Public Health Department” — Conduct of
prosecution — Crown prosecution — What constitutes — Solicitor employed by
Crown solicitor entitled to conduct prosecution — Justices Act 1902 — Legal
Practitioners Act 1898.

Ex parte Browne; Re McNamara (1967) 68 SR(NSW) 188 (CA)

Information — Information disclosing no offence — Effect of pleading guilty —
Refusal to permit withdrawal of plea.

Ex parte Stanton (1928) 28 SR(NSW) 516 (FC)

Information — Information disclosing no offence — Effect — Substituted
charge — Conviction — Validity of conviction.

Ex parte Williams; Re Singleton (1928) 28 SR(NSW) 616 (FC)

Information — Necessity for — At common law — Under statute — Offence
punishable summarily — Offender before court on information charging different
offence.

Ex parte Walker; Re Goodfellow (1944) 45 SR(NSW) 103 (FC)

Information — Once accepted is basis for proceedings — Issue of summons shows
discretion exercised — Justice employed in same department as informant — No
disqualifying interest.

Ex parte Consolidated Appliances Ltd; Re Loves (1970) 72 SR(NSW) 532 (CA)

Information — Once accepted is basis for proceedings — Issue of summons shows
discretion exercised — Justice employed in same department as informant — No
disqualifying interest.

Ex parte Electronic Rentals Pty Ltd; Re Anderson (1970) 72 SR(NSW) 532 (CA)

No case to answer — Submission on behalf of defendant — Duty to rule on
submission — No obligation to elect not to adduce evidence — Civil
proceedings — Application by lessor to recover possession.

Tate v Johnson (1953) 53 SR(NSW) 492 (FC)

Orders and convictions — Convictions — Conviction as of second or subsequent
offence — Information laid as for first offence — Conviction as for second
offence — No regular day appointed for sitting.

Ex parte Weismantel (1921) 21 SR(NSW) 240 (FC)
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MAGISTRATES—continued
Practice and procedure—continued

Orders and convictions — Form and content — What constitutes duplicity —
Conviction of neglecting to fulfil contract “from time to time”.

Ex parte Williams (1909) 9 SR(NSW) 140 (FC)

Orders and convictions — Recognizance in lieu of imposing penalty —
Jurisdiction of Licensing Courts — Not court of summary jurisdiction.

Ex parte Thompson; Re Ryan (1940) 41 SR(NSW) 10 (FC)

Orders and convictions — Setting aside and amendment — Conviction —
Conviction of amendment not known to law — Amendment to agree with
evidence.

Ex parte Pritchard (1918) 18 SR(NSW) 434 (FC)

Summons — Formalities — Need for complaint — Statutory right to claim
compensation — Fresh proceedings — Application for order for compensation
where possession of property wrongfully obtained.

Ex parte House of Youth Pty Ltd; Re Walker, McIlraths Pty Ltd (1959) 61
SR(NSW) 544 (FC)

Summons — Necessity for — Accused before court and charged of offence —
Jurisdiction of court.

Potter v Black (1902) 2 SR(NSW) 325 (FC)

Summons — Proof and sufficiency of service — Validity of service — False
affidavit of service — Good service effected.

Ex parte Weekes (1905) 5 SR(NSW) 465 (FC)

MALICIOUS PROCEDURE

Abuse of legal process

Malice — Absence of reasonable and probable cause for prosecution.
Mitchell v John Heine and Son Ltd (1938) 38 SR(NSW) 466 (FC)

Tort of — Elements of — Malice — Inference of malice from absence of
reasonable and probable cause.

Rapley v Rapley (1930) 30 SR(NSW) 94 (FC)

Tort of — What malicious proceedings are actionable.
Fenn v Paul (1932) 32 SR(NSW) 315 (FC)

Essentials of cause of action

Absence of reasonable and probable cause — Justification for conduct —
Recovery of property — Tender of half property — Entitlement to pursue
recovery of balance — Motive for proceedings.

Shoppee v Coxon & Co (1907) 7 SR(NSW) 608 (FC)

Absence of reasonable and probable cause — Several charges — Absence of
reasonable or probable cause as to one charge — defendant prosecuting on legal
advice — Larceny of several sums — General deficiency.

Dent v Standard Life Association (1904) 4 SR(NSW) 560 (FC)
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MALICIOUS PROCEDURE—continued
Malicious proceedings

Essentials of cause of action — Absence of reasonable and probable cause —
Defendant previously successful in civil action for same subject matter as
prosecution — False pretences — Previous successful action for fraud.

Barclay v Fealy (1910) 10 SR(NSW) 627 (FC)

Essentials of cause of action — Absence of reasonable and probable cause —
Police officer’s advice.

McCaffrey v Hill (1903) 3 SR(NSW) 303 (FC)

Essentials of cause of action — Absence of reasonable or probable cause —
Prosecution for non-existent offence — Solicitor’s advice.

Mackenzie v Hyam (1908) 8 SR(NSW) 587 (FC)

Essentials of cause of action — Liability of attorney for proceedings on behalf of
client — Attorney maliciously procuring arrest of witness.

Dunshea v Ryan (1901) 1 SR(NSW) 163 (FC)

Practice

Costs — Civil proceedings — False evidence — Proceedings in court without
jurisdiction to award costs — Costs of defending proceedings recoverable.

Coleman v Buckingham’s Ltd (1962) 63 SR(NSW) 171 (FC)

Tort of

Essentials of cause of action — Institution of continuance of proceedings by
defendant — Defendant prosecutor or instigator of prosecution — Need for
active step — Issue of warrant — Discovery of innocence before arrest —
Failure to prevent execution of warrant.

Daniels v Telfer (1933) 34 SR(NSW) 99 (FC)

What malicious proceedings are actionable

Proceedings for recovery of property — Need for special damage — Obligation to
plead.

Lachaume v Broughton (1903) 3 SR(NSW) 475 (FC)

MEDIA LAW

Printing and newspapers

Printing — Obligation to print name of printer on books and documents — Roneo
process.

R v Banks (1932) 32 SR(NSW) 516 (FC)

MEDICINE

Dentists

Dental Boards — Election of members — Non-compliance with statutory
requirements — Directory provisions — Members of Board also members of
disciplinary body — Bias — Dentists Act 1934.

Ex parte Richards; Re Baird (1955) 55 SR(NSW) 411 (FC)
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MEDICINE—continued
Dentists—continued

Discipline and removal from register — Infamous conduct in a professional
sense — “Infamous” conduct — What constitutes.

Lockett v The Dental Board (1914) 14 SR(NSW) 50 (FC)

Discipline and removal from register — Infamous conduct in professional
respect — Advertising — Circular letter — Board’s power to form opinion
without evidence — Finding — Sentence suspended — Appeal.

Ex parte Keene (1926) 26 SR(NSW) 463 (FC)

Discipline and removal from register — Infamous conduct in professional
respect — Canvassing — Informing former patient’s of intention to re-visit
country town.

Osborne v Dental Board (1916) 16 SR(NSW) 123 (FC)

Discipline and removal from register — Infamous conduct in professional
respect — Registered dentist practising in employment of unregistered person.

Re Kennely (1912) 12 SR(NSW) 319 (FC)

Discipline and removal from register — Infamous conduct in professional
respect — Registered practitioner carrying on practice in several towns —
Employment of unregistered practitioners — False representations to public —
Farming out use of name.

Thomas v Dental Board (1916) 16 SR(NSW) 369 (FC)

Qualification and registration — What persons entitled to registration — Person
practising for eight years before commencement of statute — Failure to apply
within three months — No entitlement to registration.

Ex parte Perry; Re Dental Board (1922) 22 SR(NSW) 230 (FC)

Unregistered and unqualified practitioner — Practice in dentistry by unregistered
“person” — Company.

Spiller v Dental Board (1918) 18 SR(NSW) 192 (FC)

Unregistered and unqualified practitioners — Practice in dentistry by
unregistered person — Words implying registration.

Beames v Fife (1912) 12 SR(NSW) 517 (FC)

Medical practitioners

Discipline and removal from register — Appeal — Before Supreme Court —
Nature of appeal — Re-hearing.

Kench v Fleming (1926) 26 SR(NSW) 546 (FC)

Discipline and removal from register — Conduct not warranting
disqualification — Grant of certificate of lunacy without examination — Appeal
proceedings — Death of member of court — Jurisdiction exercisable by two
judges.

Ex parte Fitzgerald; Re New South Wales Medical Board (1945) 46 SR(NSW)
111 (FC)

Discipline and removal from register — Jurisdiction of Disciplinary Tribunal —
Conviction of “misdemeanour” — Summary offence of failing to keep register of
drugs — Medical Practitioners Act 1938.

Ex parte Reynolds; Re Stacy (1956) 56 SR(NSW) 372 (FC)
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MEDICINE—continued
Medical practitioners—continued

Offences by unregistered persons — Using description implying qualifications —
“Doctor” — “Eye specialist”.

Ex parte Watson (1920) 20 SR(NSW) 361 (FC)

Offences by unregistered persons — Using description implying qualifications —
“Medical practitioner”.

Ex parte Walker (1911) 11 SR(NSW) 198 (FC)

Qualification and registration — What persons entitled to registration — Need to
be person of “good character” — Relevant considerations — Medical
Practitioners Act 1938.

Ex parte Tziniolis; Re the Medical Practitioners Act (1966) 67 SR(NSW) 448
(CA)

Pharmaceutical chemists

Registration — Pharmacy Board — Nature of functions — Decisions on
qualifications of applicants for registration — Liability in tort for erroneous
exercise of discretion.

Trafford v Pharmacy Board (1902) 2 SR(NSW) 418 (FC)

Registration — Regulation providing for statutory declaration by employer — No
default provision — Validity — Unreasonable regulation — Ultra vires.

Tait v Pharmacy Board (1902) 2 SR(NSW) 168 (FC)

Unregistered practitioners — Pretending to be chemist — Liability of corporation.
Ex parte Mick Simmons Ltd; Re Josselyn (1935) 35 SR(NSW) 239 (FC)

Unregistered practitioners — Pretending to be chemist — Unregistered pharmacist
dispensing medicine.

Ex parte Farran (1917) 17 SR(NSW) 110 (FC)

MEETINGS

Public meetings

Prohibition — Use of parks and public reserves — Discretion of controlling
authority — Right of local council.

Trickett v Meatheringham (1924) 24 SR(NSW) 379 (FC)

MENTAL HEALTH

Confinement and restraint of mentally ill persons

Actions for false imprisonment etc — Liability of persons acting under authority
of committee — Statutory protection.

McLaughlin v Westgarth (1906) 6 SR(NSW) 664 (PC)

Declaration of incapacity

Jurisdiction — Power to order medical examination.
Re WM (1903) 3 SR(NSW) 552 (FC)



421

INDEX TO SUBJECT MATTER

MENTAL HEALTH—continued
Discharge

Confinement of criminally insane — Soundness of mind — Distinction between
soundness of mind and fit to plead.

Re BS (1945) 46 SR(NSW) 77 (Nicholas CJ in Eq)

From mental hospital — Distinction between soundness of mind and fitness to
plead.

Re BS (1944) 44 SR(NSW) 404 (Nicholas CJ in Eq)

Effect on civil rights and duties

Agency — Authority of wife to pledge husband’s credit — Basis of authority —
Borrowing money on security — Ratification — Payments for benefit of
lunatic — Burden of proof — Further money drawn by lunatic after recovery —
Compromise of action.

McLaughlin v City Bank of Sydney (1909) 9 SR(NSW) 319 (Street J)

Dispositions of property — Voluntary transfer of property — Donor acting under
emotional distress and loss of interest in life — Capacity.

Boyd v Alexander (1931) 31 SR(NSW) 645 (FC)

Jurisdiction, practice and procedure

Application to appoint Committee of person — Death prior to hearing —
Costs — Costs from estate — Application for benefit of incapable person.

Re FW (1946) 47 SR(NSW) 74 (Nicholas CJ in Eq)

Confinement and restraint of mentally ill persons — Actions arising from
removal to confinement — Liability of persons acting under authority of
committee — Stay of proceedings — Vexatious proceedings.

McLaughlin v Westgarth (1904) 4 SR(NSW) 660 (FC)

Confinement and restraint of mentally ill persons — Actions arising from
removal to confinement — Protection given by statute — To what acts
applicable.

Ex parte Fosbery (1904) 4 SR(NSW) 74 (FC)

Confinement and restraint — Actions for false imprisonment, trespass etc —
Protection given by statute — Arrest without warrant.

Ex parte Kessell; Levinson v Kessell (1932) 32 SR(NSW) 274 (Harvey CJ in Eq)

Management and administration of property

Appointment of manager — Jurisdiction — Application of property for benefit of
family — Settlement on illegitimate child — Lunacy Act 1898.

Griffin v Union Trustee Co of Australia Ltd (1947) 48 SR(NSW) 360 (Roper CJ in
Eq)
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MINES AND MINERALS

Coal mining legislation

Coal Industry Tribunal — Jurisdiction — Application relating to industrial
matter — Decision on competence of application for award — Effect of privative
clause — Whether decision as to jurisdiction reviewable — Coal Industry Act
1946.

Ex parte Transport Workers Union of Australia (New South Wales Branch);
Re Gallagher (1964) 65 SR(NSW) 309 (CA)

Entitlement to compensation — Liability — In respect of what acts — Injury to
miner — Liability of owner — Employee of independent contractor — No
default on part of owner.

McLaughlan v Caledonian Coal Co Ltd (1906) 6 SR(NSW) 109

Industrial conditions — Payment by weight — Necessity to weigh — Where
payment for coal and rubbish alike.

Humble v Humphreys (1902) 2 SR(NSW) 145 (PC)

Regulations as to safety of mines and machinery — Inspection — Failure to
inspect every part which workmen to pass through — Disused cut through —
Necessity of inspection.

Ex parte Dellaca (1927) 27 SR(NSW) 64 (FC)

Safety of mines and machinery — Duty to secure roof and sides of travelling
road — Injury to person engaged in making roof secure — “Repairing” —
Person “appointed” for repairing — Duty not extending to person appointed to
repair — Coal Mines Regulation Act 1912, r 22.

Gillespie v South Clifton Colliery Pty Ltd (1970) 72 SR(NSW) 366 (CA)

Safety regulations — Oil “stored or held underground” — Rules to minimize and
dispose of “spillage” — Oil in tank of shuttle car not within rules — Coal Mines
Regulation Act 1912.

Murphy v Huntley Colliery Pty Ltd (1970) 71 SR(NSW) 345 (CA)

Statutory duty as to safety of mines and machinery — Civil liability for injury or
death — In respect of injury to what persons — Employee of independent
contractor — Duty to keep dangerous machinery fenced — Coal Mines
Regulation Act 1912.

Quilty v Bellambi Coal Co Pty Ltd (1966) 67 SR(NSW) 193 (CA)

Ventilation — Neglect to provide adequate ventilation — “Constantly” so
ventilated — Quantum of air required — Whether measured by men actually at
work — Coal Mines Regulation Act 1902.

Watson v Broughall (1905) 5 SR(NSW) 550 (FC)

Dredging leases

Power to grant — Application not within time prescribed — Power to renew —
After expiry of term of lease — Mining Act 1906.

NSW Rutile Mining Co Pty Ltd v Simpson and Others (1960) 61 SR(NSW) 65
(FC)
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MINES AND MINERALS—continued
Leases and licences apart from statute

Leases — Power to lease lands — Whether including power to lease unopened
mines.

Re Reynolds (1909) 10 SR(NSW) 109 (Simpson CJ in Eq)

Miner’s rights

Nature and extent of interest — Lands occupied as site for dam, reservoir or
water-race — Determination by Crown proclamation and notice.

Attorney-General v Reid (1907) 7 SR(NSW) 446 (Simpson CJ in Eq)

Right to enforce forfeiture — Jurisdiction of Warden’s Court.
Ex parte English (1907) 7 SR(NSW) 283 (FC)

Mining

Lease — Application for lease — Prior leases cancelled on applicant’s complaint —
Complainant’s right to grant — Where Minister has “so recommended” — “Be
entitled to a lease” — Divergence between land marked out and land described in
application — Mining Act 1906.

Murphy v Ramsay (1964) 64 SR(NSW) 122 (CA)

Mining courts

Warden’s Court — Grant or refusal of application to enter private land and search
for minerals — Judicial or ministerial function — Jurisdiction to state case —
Mining Act 1906.

Keogh v Heffernan (1960) 61 SR(NSW) 535 (FC)

Warden’s Court — Jurisdiction — Cancellation of authority to enter private
land — Irregular procedure — Incorrect identification of source of power —
Mining Act 1906.

Vukicevic v Astley (1970) 72 SR(NSW) 397 (CA)

Warden’s court — Case stated to Supreme Court — Jurisdiction —
“Proceedings” — Grant or refusal of application to enter private land and search
for minerals.

Wake v Murphy (1916) 16 SR(NSW) 523 (FC)

Warden’s court — Complaint of non-compliance with conditions of lease —
Amalgamation of leases — No right to inquire into decision to amalgamate
leases — Mining Act 1906.

Ex parte Northern Rivers Rutile Pty Ltd; Re Claye (1968) 72 SR(NSW) 165 (CA)

Warden’s court — Judicial or ministerial function — Grant or refusal of
application for authority to enter private land — Jurisdiction to state case —
Order enlarging time for application — Right of appeal from enlargement order.

Wallamaine Colliery Pty Ltd v Cam & Sons Pty Ltd (1959) 61 SR(NSW) 195 (FC)

Warden’s court — Jurisdiction — Whether exclusive of jurisdiction of Supreme
Court.

Scott v Hutchinson (1905) 5 SR(NSW) 484 (Simpson CJ in Eq)

Warden’s court — Ministerial and judicial functions of Warden and officers —
Forfeiture of mineral licence.

Ex parte Biggins (1906) 6 SR(NSW) 493 (FC)
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MINES AND MINERALS—continued
Mining courts—continued

Warden’s court — Practice — Minute of decision.
Ex parte Wood (1904) 4 SR(NSW) 140 (FC)

Mining leases

Rent — Statute reducing rents — Royalty payments amounted to rent — Debt
extinguished by statute — Reduction of Rents Act 1931 — Landlord and Tenant
(Amendment) Act 1932.

Perpetual Trustee Co (Ltd) v Pacific Coal Co Pty Ltd (1953) 55 SR(NSW) 495
(FC)

Mining leases and licences apart from statute

Lease — Lease of open mine — Effect of subsequent authority to enter an
application for lease under Mining Act 1906 — Frustration of contract —
Eviction by title paramount.

Halloran v Firth (1926) 26 SR(NSW) 183 (FC)

Mining on Crown lands

Application for lease — Contents of application — Land “inaccessible from
surface” — Claim including area of land on seashore — Delineation of boundary
by reference to shifting water mark — Application not “duly made” — Mining
Regulations, reg 6(i) — Mining Act 1906.

Mineral Deposits Pty Ltd v Lynch (1959) 62 SR(NSW) 673 (FC)

Application for lease — Inquiry by Warden — Objections by other applicants for
same land — Scope of inquiry — Hearing “application and objection” —
Relative merits of applicants — Mining Act 1906.

Ex parte Murphy; Re Mineral Deposits Pty Ltd (1963) 63 SR(NSW) 429 (FC)

Tenures and interests — Crown land allotted in exchange for conditionally
purchased land — Power to cancel on discovery of minerals — Defeasance
clause included in Crown grant.

Scottish Australian Investment Co Ltd v Williams (1908) 8 SR(NSW) 520 (FC)

Mining on private property

Authority to enter — Minerals privately owned — Protection of land on which
bona fide mining operations being carried on — Dispute between owner and
applicant — Enquiry and report by warden — Power of Minister to determine
question without hearing the parties.

Ex parte Holland; Re Minister for Mines (1922) 22 SR(NSW) 525 (FC)

Authority to enter — Powers of Warden — Authority to enter and search for tin —
Lands not subject to mining for tin under statute.

Ex parte Gordon (1901) 1 SR(NSW) 233 (FC)

Authority to enter — The application — Where subsisting valid authority to enter.
Ex parte Lucas (1904) 4 SR(NSW) 477 (FC)

Compensation to owners — Evidence admissible — Authority to enter improperly
granted.

Ex parte Dunlop (1906) 6 SR(NSW) 77 (FC)
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MINES AND MINERALS—continued
Mining on private property—continued

Lease — Applications — Who may apply — Electricity Commission.
NSW Mining Co Pty Ltd v Attorney-General (NSW) (1967) 67 SR(NSW) 341

(CA)

Lease — Lease by owner of unreserved minerals — Necessity for registration —
Claim for rent — Mining Act 1906.

Thomas v Haworth (1948) 48 SR(NSW) 327 (FC)

Lease — Lease for construction of tramway over private land — Nearest route to
railway — Whether private owner can question Minister’s discretion as to
route — Power to review Minister’s decision.

Perpetual Trustee Co Ltd v Whitfield (1919) 20 SR(NSW) 72 (Harvey J)

Lease — Need for owner’s consent to balance of original term — Cancellation of
original lease.

Ex parte Marshall; Re Lucknow Bonanza Gold Mining Co Ltd (1933) 33
SR(NSW) 452 (FC)

Lease — Rent — Recovery by owner — Nature of debt — Plea of never
indebted — Statutory controls preventing mining operations.

Forbes v Holland (1953) 53 SR(NSW) 338 (FC)

Lease — Respective rights of applicant grantee and owner — Tailings left on
land — Ownership — Cancellation of lease — “Mine” — Treatment of ore
extracted elsewhere.

Bismark Range (Lucknow) Gold Exploration NL v Wentworth (Lucknow) Goldfields
NL (1935) 35 SR(NSW) 400 (Long Innes CJ in Eq)

Lease — Respective rights of applicant, lessee and owner — Rights of applicant
after authority to enter but before lease granted — Statutory restriction on grant
of lease — Restriction operates from “time when the application made” —
Relevant time — Application for entry and lease — Mining Act 1906.

Wade v New South Wales Rutile Mining Co Pty Ltd (1967) 70 SR(NSW) 227
(CA)

Ministerial consent — Effect — Excludes owner or any person claiming under
owner — Mining Act 1906.

Frazers Creek Mining Co Pty Ltd v Schieb (1970) 71 SR(NSW) 92 (Helsham J in
Eq)

Resumption for mining village — Discretion — Resumption limited to specified
depth — Available Crown land.

Manning v Williams (1909) 9 SR(NSW) 703 (Street J)

Mining tenures and interests

Crown lands — Acquisition of lease — Rights of applicant before lease granted —
Right to injunction to restrain grant to another — Marking out — Invalid
application.

McLean v Rowe (1925) 25 SR(NSW) 330 (Long Innes J)

Determinations of — By forfeiture and cancellation — Gazettal notice and re-
entry — Right of Crown to forfeit notwithstanding prior invalid forfeiture —
Effect of amalgamation of leases.

Silver Peak Mines Ltd v Williams (1916) 17 SR(NSW) 1 (FC)
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MINES AND MINERALS—continued
Mining tenures and interests in respect of Crown land

Acquisition in first instance of lease — Rights of applicant before lease granted —
Right to bring trespass against person in prior possession — Ouster of
jurisdiction of Supreme Court — Remedies under statute.

Murdoch v Tonalli Silver Mining Co (1909) 9 SR(NSW) 737 (FC)

Lands leased by Crown — Suspension of pastoral lease — Effect of suspension —
Compensation.

Ricketson v Cook (1901) 1 SR(NSW) 304 (PC)

Statutory regulation of mining

Breach of statute — Civil liability for breach causing injury — Breach of safety
rules — Rules reasonably practicable of application — Matter for defence —
Mines Inspection Act 1901.

Duff v Lake George Mines Pty Ltd (1959) 60 SR(NSW) 83 (FC)

MISTAKE

Common mistake

Election to affirm — Common mistake as to identity of land sold — Error in
survey — Right to rescission — Affirmation of contract after mistake discovered.

Hudson v Jope (1914) 14 SR(NSW) 351 (FC)

Contract

Effect on — Person fraudulently purporting to act as agent — Property in goods
will not pass.

Roache v Australian Mercantile Land & Finance Co Ltd (1964) 64 SR(NSW) 307
(CA)

Equitable relief

Generally — Action for breach of covenant of quiet enjoyment — Equitable plea
that land included in lease by mistake — Oral evidence that land excluded —
Admissibility.

Sullivan v Drake (1903) 3 SR(NSW) 693 (FC)

Recovery of money paid

By mistake of fact — Not necessary that payee should have caused or contributed
to mistake — Necessity for demand where payee ignorant of mistake.

Bunge (Australia) Pty Ltd v Ying Sing (1928) 28 SR(NSW) 265 (FC)

Good consideration for payments — Rent paid on assumption of valid lease —
Incorrect court decision that lease valid.

Malone v Williams (1905) 5 SR(NSW) 665 (FC)

Rectification

Voluntary settlement — Mistake in preparation of settlement — Rectification after
death of settlor.

Christie v Public Trustee (1921) 22 SR(NSW) 148 (Harvey J)
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MONEY COUNTS

Account stated

When action lies — Claim based on contract unenforceable for failure to comply
with statute — Money-lenders and Infants Loans Act 1941.

Lockyer v Macready (1965) 66 SR(NSW) 369 (CA)

When action lies — Claim for wages under award — Exclusive jurisdiction vested
in industrial tribunal.

Drury v Dulhunty (1921) 21 SR(NSW) 514 (FC)

Money had and received

Contract illegal by statute — Claim based on implied promise — Promise
prohibited by statute — Milk distribution by unregistered person — Milk Act
1931.

Le Feuvre v Haddin (1969) 72 SR(NSW) 68 (CA)

Involuntary payments — Statutory charges — Alleged breaches — Claim for
unliquidated damages.

Great Western Milling Co Ltd v Commissioner for Railways (1940) 40 SR(NSW)
182 (FC)

Money paid under judgment or order — Overpayment under District Court
judgment — Recovery by action in Supreme Court.

Lee v Mallam (1910) 10 SR(NSW) 876 (FC)

Particulars — Money advanced on agreement not fulfilled — Allegation of money
lent — Right to recover.

Daley v Knowles (1905) 5 SR(NSW) 611 (FC)

Payment to solicitor’s clerk — Disbursement by principal due to fraud of clerk —
Solicitor liable.

Oxley v James (1938) 38 SR(NSW) 362 (FC)

Recovery of money paid — Total failure of consideration.
Watney v Mass (1954) 54 SR(NSW) 203 (FC)

Waiver of tort — Whether claim in assumpsit constitutes waiver — Election.
Suttons Motors Pty Ltd v Campbell (1956) 56 SR(NSW) 304 (FC)

MONEY, CURRENCY AND EXCHANGE

Exchange

Exchange on debts and the like — Ascertainment of currency applicable —
Legacy of “pounds sterling”.

Permanent Trustee Co of NSW Ltd v Pym (1938) 39 SR(NSW) 1 (Long Innes CJ
in Eq)

Money lent — Loans in “Netherlands East Indies” — Agreement to repay in
foreign currency — Action for damages for breach of contract not action for
debt — Date of claim time for conversion.

Moll v Royal Packet Navigation Ltd (1952) 52 SR(NSW) 187 (FC)
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MONEY, CURRENCY AND EXCHANGE—continued
Exchange on debts and the like

Ascertainment of currency applicable — Will for English and Australian assets —
Pecuniary legacies in will of English assets — Legacies payable in English
currency.

De Ferranti v Suttor (1941) 41 SR(NSW) 292 (Nicholas CJ in Eq)

Inflation and deflation clauses

Contract for sale of land — Price payable by instalments — Protection against
appreciation or depreciation of currency — Validity.

Stanwell Park Hotel Co Ltd v Leslie (1949) 51 SR(NSW) 273 (FC)

MONEY-LENDERS

Credit protection

Further loan — Repayment of prior loan as condition — Non-compliance with
statute — Unenforceable security — Operation of amending legislation — Relief
for “accidental”, “inadvertent” omissions — Money-lenders and Infants Loans
Act 1941.

Kirby v Associated Securities Ltd (1964) 64 SR(NSW) 233 (CA)

Security given by borrower — Liability of guarantor — Statute prohibiting
personal action against giver of security — Money-lenders and Infants Loans Act
1941.

Gange v Hatzidoulis (1964) 64 SR(NSW) 138 (CA)

Statutory definitions — “Loan”, “lend”, “lender”, “money-lender” — Whether
limited as to locality — Loans secured by promissory notes — Failure to comply
with statute — Money-lenders and Infants Loans Act 1941.

Tozer Kemsley & Millbourn (A/Asia) Pty Ltd v Point (1960) 61 SR(NSW) 751
(Walsh J)

Statutory obligations — Exclusion provisions — “Transaction” — Totality of
arrangement — Guarantee taken as security — Money-lenders and Infants Loans
Act 1941.

Direct Cash Orders Ltd v Van Someren (1964) 64 SR(NSW) 317 (CA)

Statutory regulation — Non-compliance with statutory requirements — Relief
where “acting honestly and ought fairly to be excused” — Money-lenders and
Infants Loans Act 1941.

Jaques v Pacific Acceptance Corporation Ltd (1962) 63 SR(NSW) 1066 (FC)

Statutory regulation — Non-compliance with statutory requirements — Relief
where “acting honestly and ought fairly to be excused” — Jurisdiction of judge
in chambers — Money-lenders and Infants Loans Act 1941.

A & V Bence Pty Ltd v Voets Investments Pty Ltd (1963) 63 SR(NSW) 1016 (FC)

Statutory regulation — Non-compliance with statutory requirements — Relief
where “acting honestly and ought fairly to be excused” — Unlicensed person —
Money-lenders and Infants Loans Act 1941.

D & J Fowler (Australia) Ltd v Bence (1963) 63 SR(NSW) 769 (Walsh J:
Commercial Causes)
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MONEY-LENDERS—continued
Statutory regulation

What constitutes — Single loan — Not carrying on business — Absence of licence
no bar to recovery of debt.

Hyde v Sullivan (1955) 56 SR(NSW) 113 (FC)

MORTGAGES

Accounts

Between mortgagor and mortgagee — Mortgagee in possession — Permanent
improvements — Suit for redemption — Right to costs of improvements.

Roberts v Southwell (1940) 40 SR(NSW) 552 (Nicholas CJ in Eq)

Agreement for

Terms of mortgage — Balance of purchase money to be paid on certain dates and
secured by mortgage — Draft mortgage — Covenant for payment of principal at
short date — Addition of proviso — Mortgage to follow terms of agreement.

Tooth & Co Ltd v Clifford Love & Co Ltd (1920) 20 SR(NSW) 432 (Harvey J)

Chattel securities

Liens on crops — Right of lienee — Against landlord — Rent unpaid — Right of
lessor to one year’s rent — Undertaking by lessor to lienee to have first claim —
Postponement of lessor’s right.

Leech v Kessell (1932) 32 SR(NSW) 207 (FC)

Stock mortgages — Rights of parties — Stock mortgage by lessee of trust estate —
Re-entry by trustees — Rights of trustee and stock mortgagee in respect of sheep.

Dalgety & Co Ltd v Hilton (1942) 42 SR(NSW) 92 (Roper J)

Costs

Accounts — Suit for redemption — Misconduct by mortgagee.
Brandt v Utley (1903) 4 SR(NSW) 42 (Simpson CJ in Eq)

Foreclosure costs — Mortgage by joint tenants — Costs of opposition by one
mortgagor — Right to add costs to mortgage debt.

Union Finance Association Ltd v Howarth (1903) 4 SR(NSW) 31 (Simpson CJ in
Eq)

Covenants

Covenant to keep insured in name of mortgagee — Mortgagor’s failure to
insure — Insurance by mortgagee — Tender of premium to mortgagee —
Ratification mortgagee acting as agent — No breach of covenant.

Dewdney v Willis (1933) 33 SR(NSW) 478 (FC)

For payment of principal — Statutory provision invalidating mortgage without
consent of Farmers’ Relief Board — Effect on covenant to repay — Personal
covenant enforceable.

Allsop v Marshall (1946) 46 SR(NSW) 274 (FC)

Payment of interest — Cesser of interest — Tender — Essentials for valid tender.
Moore v Lean (1905) 5 SR(NSW) 671 (Simpson CJ in Eq)
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MORTGAGES—continued
Covenants—continued

Payment of interest — Rate — Payment of interest “free of income tax”.
Groongal Pastoral Co Ltd v Falkiner (1923) 24 SR(NSW) 122 (FC)

Payment of interest — When payable — Cesser of interest — Mortgagee unable to
hand over title deeds at time fixed for redemption.

Perpetual Trustee Co Ltd v Gregg (1914) 14 SR(NSW) 266 (Simpson CJ in Eq)

Payment of interest — When payable — Covenant to pay until date fixed for
redemption — Subsequent interest — Right to damages — Damage for non-
payment of principal.

McPherson v Summerville (1905) 6 SR(NSW) 1 (Simpson CJ in Eq)

Payment of principal — Statutory provision invalidating mortgage without consent
of Farmers’ Relief Board — Effect on covenant to repay.

Allsop v Marshall (1942) 42 SR(NSW) 267 (Roper J)

Equitable mortgages and charges

Leases by mortgagor and mortgagee — Mortgagor’s lease for less than three
years — Unregistered — Registered mortgagee not affected by unregistered
matters.

Parkinson v Braham (1961) 62 SR(NSW) 663 (FC)

Estate and interest of mortgagor and mortgagee

Rights incident to mortgagee’s estate — Damage to mortgaged property —
Remedy of mortgagee not in possession.

Campion v Randwick Municipal Council (1933) 34 SR(NSW) 167 (FC)

Estate and interest of parties

Rights incident to mortgagee’s estate — Alienation of security — Guarantee
contained in mortgage instrument — Transfer of mortgage — Right of transferee
to sue guarantor.

Consolidated Trust Co Ltd v Naylor (1935) 35 SR(NSW) 575 (FC)

General principles

Transactions amounting to mortgages — Debt secured by mortgage and
guarantee — Default — Loan by guarantee to guarantor to pay debt — Re-
transfer of mortgage to secure fresh loan — Mortgage of real property.

City Mutual Life Assurance Society Ltd v Smith (1932) 32 SR(NSW) 332 (FC)

Property secured

Land — Hotel business carried on — License included.
Gay v Johnston (1936) 37 SR(NSW) 454 (Maughan AJ)

Receivers

Powers, duties and liabilities — Trust corporation — Mortgagee in possession —
Appointment of itself as receiver — Rights of life tenant and remainderman.

Perpetual Trustee Co Ltd v Lassetter (1934) 34 SR(NSW) 172 (SC Long Innes J)
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MORTGAGES—continued
Remedies of mortgagee

Attornment and distress — Attornment clause — Attornment to second
mortgagee — Validity — Whether attornment to stranger claiming title to estate
in landlord — Estoppel of mortgagor.

Ex parte Wilson; Re Bavister (1925) 25 SR(NSW) 375 (FC)

Entry into possession — Mortgagor in default — Covenant to pay rates and
taxes — What constitutes “default” — Failure to pay by notified date —
Subsequent agreement to pay by instalments.

Raves v French (1931) 31 SR(NSW) 484 (FC)

Foreclosure — Sub-mortgagee — Relation of mortgagor to mortgagee — Right to
receive income of land leased by mortgagor — Effect of sub-mortgage — Effect
of Conveyancing Act 1919.

McDonald v Lloyd (1931) 31 SR(NSW) 415 (Long Innes J)

Mortgagee in possession — Rights and liabilities of mortgagee in possession —
Application of rent — Rates taxes and repairs — Priority of interest — Express
undertaking by mortgagor to repair.

Roper v Park (1935) 35 SR(NSW) 430 (FC)

Possession — Ejectment under Real Property Act 1900 — Mortgagee having notice
of unregistered weekly tenancy — Failure to join tenant as defendant — Default
judgment — Tenant entitled to be let in to defend — Mortgagee “successor in
title” to lessor — Real Property Act 1900.

United Starr-Bowkett Co-Operative Building Society (No 11) Ltd v Clyne (1967)
68 SR(NSW) 331 (CA)

Sale under power — Sale at undervalue — Action for damages by mortgagor —
Breach of agreement not to charge interest.

Coroneo v Australian Provincial Assurance Association Ltd (1935) 35 SR(NSW)
391 (FC)

Remedies of mortgagor

Injunctions to restrain sale — Interim injunction — On terms of payment into
court — Amount required to be paid — Where dispute as to whether power of
sale exercisable — Where no such dispute.

Harvey v McWatters (1948) 49 SR(NSW) 173 (Sugerman J)

Redemption — Proceedings for — Costs — Conduct of mortgagee.
Pearson v Dennett (1911) 11 SR(NSW) 449 (FC)

Rights of mortgagor

Repayment and tender — Tender — Tender in “full satisfaction” — Refusal to
pay without receipt in discharge — Conditional tender.

Brennan v Pitt, Son and Badgery, Ltd (No 2) (1901) 1 SR(NSW) Eq 92
(Simpson CJ in Eq)

Rights, liabilities and powers of mortgagee

Mortgagee in possession — Relation of mortgagor to mortgagee — Attornment
clause — Distinction between Torrens and common law mortgage remedies.

Ex parte Jackson; Re Australasian Catholic Assurance Co Ltd (1941) 41
SR(NSW) 285 (FC)
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MORTGAGES—continued
Rights, liabilities and powers of mortgagee—continued

Rights incident to mortgagee’s estate — Alienation of security — Equitable
transfer — Satisfaction of judgment — Judgment obtained by mortgagee in
action for detinue of mortgage documents.

Heavener v Loomes (1923) 24 SR(NSW) 104 (Harvey J)

Sale under power

Remedies of mortgagor — Restraint of sale — Interim injunction — On terms of
payment into court — Suit to restrain completion of contract of sale entered into.

Kingsbury v Halloran (1901) 1 SR(NSW) Eq 114 (Simpson CJ in Eq)

Remedies of mortgagor — Setting aside sale — Accounts on basis of wilful default
and neglect ordered.

Davis v Taylor (1948) 48 SR(NSW) 514 (Roper CJ in Eq)

Transactions amounting to mortgages

Relevant principles — “Mortgage” — “Secured by mortgage” — Third party
giving security for bank overdraft.

Cox v National Bank of Australasia Ltd (1931) 31 SR(NSW) 410 (Long Innes J)

Relevant principles — “Mortgage” — Pledge of chattels as security for loan.
Callachor v Moses (1931) 31 SR(NSW) 424 (FC)

NEGLIGENCE

Apportionment

Several tortfeasors liable for damage to plaintiff — Principles of
apportionment — Contribution between joint tortfeasors — Time for
determination — Law Reform (Miscellaneous Provisions) Act 1946.

Dare v Dobson (1959) 60 SR(NSW) 474 (Else-Mitchell J)

Contributory negligence

Burden of proof — Injury by tramcar when crossing street.
Commissioner for Road Transport and Tramways v Williams (1933) 33 SR(NSW)

250 (FC)

Directions to jury — Whose negligence caused accident — Where unable to decide
duty to find for defendant — Relevant principles.

Pilloni v Doyle (1948) 49 SR(NSW) 13 (FC)

Doctrine of identification — Cadets marching at night on public road —
Contributory negligence of commanding officer.

Blackler v McElhone (1913) 13 SR(NSW) 487 (FC)

Doctrine of identification — Child in boat in charge of father — Contributory
negligence of father.

Russell v Jorgensen (1909) 9 SR(NSW) 164 (FC)

Level crossing cases — Collision between train and motor vehicles — Jury directed
to return verdict for defendant — Question for jury.

Perceval v Commissioner for Railways (1961) 62 SR(NSW) 233 (FC)
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NEGLIGENCE—continued
Contributory negligence—continued

Level crossing cases — Neglect to look before crossing.
Boylson v Chief Commissioner for Railways (1914) 14 SR(NSW) 220 (FC)

Materiality of plaintiff’s age — Child under seven years — Motor vehicle
accident.

Cotton v Commissioner for Road Transport and Tramways (1942) 43 SR(NSW)
66 (FC)

Materiality of plaintiff’s age — Four years.
Farrall v Stokes (1954) 54 SR(NSW) 294 (FC)

Materiality of plaintiff’s age — Plaintiff of tender age — Relevant consideration.
Watson v Charles Anderson & Co (1908) 8 SR(NSW) 100 (FC)

Materiality of plaintiff’s age — Road accident — Injury to child alighting from
and crossing in front of stationary school bus — Driver overtaking stationary
vehicle — Standard of care for driver — Standard of care for plaintiff.

Mye v Peters (1967) 68 SR(NSW) 298 (CA)

Materiality of plaintiff’s age — Train injuring boy of nine — Running beside
train — Knowledge of danger.

Huddleston v Commissioner for Railways (1951) 51 SR(NSW) 226 (FC)

Materiality of plaintiff’s age — Youthful employee — Appreciation of risk.
Hunt v Brassware Ltd (1926) 26 SR(NSW) 449 (FC)

Motor vehicles accident — Direction to jury — Eight year old crossing road —
Direction no contributory negligence unless car found to be on wrong side of
road.

Tengdahl v Mason (1961) 62 SR(NSW) 658 (FC)

Proof of — Happening of event not itself proof of contributory negligence.
Savage v Compagnie Des Messageries Maritimes (No 2) (1961) 62 SR(NSW) 773

(FC)

Qualification — “Last opportunity” — Collision between Motor vehicles and
pedestrian — Failure of both parties to keep proper lookout — Plaintiff driver
master of situation.

Ashton v Mutton (1959) 60 SR(NSW) 89 (FC)

Dangerous and injurious things

Statutory authorization — Supply and distribution of gas — Escape of gas causing
injury — Onus of proof — Australian Gas-light Company’s Act 1837.

Wong v Benning (1968) 70 SR(NSW) 290 (CA)

Dangerous premises

Injuries to persons entering — Duty of care owed by railway authority — Duty to
licensee — Injury at level crossing — Dangerous activities affecting crossing —
Extent of duty of care.

McDermott v Commissioner for Railways (1966) 66 SR(NSW) 98 (CA)

Injuries to persons entering — Trespassers — Who is trespasser — Cattle straying
on railway line — Unfenced line — Duty of care.

Barton v Transport Commissioners (1932) 33 SR(NSW) 17 (FC)
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NEGLIGENCE—continued
Dangerous premises—continued

Injury to persons entering — Entry as of right — Premises controlled by public
authority — Actual or constructive knowledge of danger — Public recreation
reserve.

Barr v Manly Municipal Council (1967) 70 SR(NSW) 119 (CA)

Injury to persons entering — Invitee — Liability of occupier — Duty of invitee to
use care to avoid obvious danger.

Watson v Municipal Council of Sydney (1926) 26 SR(NSW) 501 (FC)

Injury to persons entering — Invitee — Person on premises at invitation of those
who hired premises from occupiers — Extent of duty.

Leveridge v Skuthorpe (1918) 18 SR(NSW) 504 (FC)

Injury to persons entering — Invitee — Whether plaintiff invitee at time of
accident — Issue of fact.

White v Railway Commissioners for NSW (1923) 23 SR(NSW) 365 (FC)

Injury to persons entering — Licensees — Concealed danger — What
constitutes — Car crossing unmade track over railway line — Train approaching
without warning.

Keato v Commissioner for Railways (1956) 56 SR(NSW) 270 (FC)

Injury to persons entering — Licensees — Creation of new source of danger.
Holliday v Hewitt (1915) 15 SR(NSW) 257 (FC)

Injury to persons entering — Who is liable — Occupier — Possible dual
liability — Other person having measure of control with occupier.

Thompson v The Commonwealth (1969) 70 SR(NSW) 398 (CA)

Defences

Illegality of plaintiff’s activity — Criminal joint venture — Public policy —
Journey for purpose of stealing — Injury as passenger in vehicle — Precluded
from recovering damages.

Godbolt v Fittock (1963) 63 SR(NSW) 617 (FC)

Inevitable accident — Burden of proof — Denial of negligence — Res ipsa
loquitur.

Jockel v Jockel (1963) 63 SR(NSW) 230 (FC)

Duty of care

Dangerous substances — Parties between whom duty of care — Duty of seller —
Local anaesthetic sold to dentist — Anaesthetic prepared for by qualified
chemist — Vendor not testing before sale — Defect in preparation — Injury to
dentist’s patient.

Davies v Bosch (1919) 19 SR(NSW) 398 (FC)

Effect of statutes and regulations — Statute prescribing safe load — Common law
duty to use care not excluded — Scaffolding and Lifts Act 1912, reg 144(2).

Hirst v Jessop (1962) 63 SR(NSW) 15 (FC)
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NEGLIGENCE—continued
Duty of care—continued

Foreseeability — Probability and possibility of relevant event and injury —
Criterion to determine liability and compensation — Nuisance and negligence —
Distinction.

Miller Steamship Co Pty Ltd v Overseas Tankship (UK) Ltd (1963) 63 SR(NSW)
948 (Walsh J: Commercial Causes)

Foreseeability — Reality of risk — Risk in exceptional circumstances — Duty to
take preventive action — Escape of furnace oil from ship onto harbour waters —
Damage to wharf by fire.

Mort’s Dock and Engineering Co Ltd v Overseas Tank Ships (UK) Ltd (“The
Wagon Mound”) (1959) 61 SR(NSW) 688 (FC)

Foreseeability — Vehicle double parked on highway in path of galloping horse —
Galloping horse running into vehicle.

Pusell v Grabham (1962) 63 SR(NSW) 561 (FC)

Government and public authorities — Delay in granting import licence — Failure
to issue documents — Economic loss.

Revesz v Commonwealth of Australia (1951) 51 SR(NSW) 63 (FC)

Illegal enterprise — Use of stolen motor vehicle — Participating in racing car —
Volenti non fit injuria.

Bondarenko v Sommers (1968) 69 SR(NSW) 269 (CA)

Injury to passenger — Passenger alighting from train — Invitation to alight —
Door opening at sloping ramp.

Coote v Commissioner for Railways (1959) 59 SR(NSW) 320 (FC)

Level crossing cases — Contributory negligence — Last opportunity.
Matterson v Commissioner for Railways (1943) 45 SR(NSW) 110 (FC)

Level crossing cases — Negligent construction — Failure to provide proper
warning devices — Construction prior to Commissioner being charged with
running railways — Public Works Act 1912.

Pilon v Commissioner for Railways (1962) 63 SR(NSW) 845 (Walsh J In
Chambers)

Level crossing cases — Warning at night — Failure if train to whistle.
Crakanthorpe v Railway Commissioners (1902) 2 SR(NSW) 359 (FC)

Liability for others’ negligence — Independent contractors — Injury to servant of
contractor.

Harley v Sargent (1907) 7 SR(NSW) 741 (FC)

Liability for others’ negligence — Independent contractors — Repairs to domestic
water service — Escape of water — Nuisance.

Torette House Pty Ltd v Berkman (1939) 39 SR(NSW) 156 (FC)

Liability for others’ negligence — Liability of home owner for negligent
construction of roof — Roof falling on neighbour’s home.

Lamb v Phillips (1911) 11 SR(NSW) 109 (FC)
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NEGLIGENCE—continued
Duty of care—continued

Liability for others’ negligence — Negligence in collateral matter — Contract for
excavation under footpath — Boarding placed over excavation — Negligent
placement of carpet on boarding causing injury to plaintiff.

Hayes v Baumann’s Cafe (1911) 11 SR(NSW) 372 (FC)

Particular cases — Starter of regatta — Negligently starting boat race —
Competitor injured by boat in another race — Liability of starter — Race
commenced at programme time — Duty to make inquiries.

Goodsell v Moore (1915) 15 SR(NSW) 228 (FC)

Railway authority — Injury at level crossing — Duty to trespasser — Private
crossing.

Commissioner for Railways v Quinlan (1964) 64 SR(NSW) 1 (PC)

Railway authority — Injury at level crossing — Person lawfully on crossing.
McDermott v Commissioner for Railways (No 2) (1964) 65 SR(NSW) 464 (CA)

Railway authority — Level crossing accident — Duty of railway authority —
Construction and maintenance — Absence of lighting — Absence of warning
system.

McDermott v Commissioner for Railways (1963) 63 SR(NSW) 877 (FC)

Economic loss

Careless advice — Advice sought and given — Advice as to financial stability of
company — Plaintiff acting on advice.

Evatt v Mutual Life and Citizens’ Assurance Co Ltd (No 1) (1967) 69 SR(NSW)
50 (CA)

Careless advice — Defences — Statutory obligation for some representations to be
in writing — Advice as to financial stability of company — Obligation did not
apply — Usury, Bills of Lading, and Written Memoranda Act 1902.

Evatt v Mutual Life and Citizens’ Assurance Co Ltd (No 2) (1967) 69 SR(NSW)
73 (CA)

Careless statements — Professional advisers — Auditor — Report on accounts —
Reliance on company’s accountant — Careless misstatement of fact — Auditor
seeking indemnity from accountant — No cause of action against accountant.

Dominion Freeholders Ltd v Aird; Spargo (Third Party) (1966) 67 SR(NSW) 150
(CA)

Essentials of cause of action

Duty of care — Reasonable foreseeability of damage — Injury to especially
susceptible person — Liability of manufacturer.

Levi v Colgate-Palmolive Pty Ltd (1941) 41 SR(NSW) 48 (FC)

Liability — When damage suffered — Forseeability of consequences — Reality of
risk — Escape of oil — Fire — Same criterion for liability as for compensation.

Overseas Tankship (UK) Ltd v Miller Steamship Co Pty Ltd (1966) 67 SR(NSW)
21 (PC)
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NEGLIGENCE—continued
Essentials of cause of action—continued

Nervous shock or mental disorder — Statutory provisions — Statutory liability to
relatives of initial victim — Nature of statutory cause of action — Joinder with
claim under Compensation to Relatives Act 1897.

Anderson v Liddy (1949) 49 SR(NSW) 320 (FC)

Standard of care — Employee’s inadvertence — Failure to take additional
precaution — Standard is one of reasonable care.

Hanna v Commissioner for Railways (1954) 55 SR(NSW) 22 (FC)

Standard of care — Reliance of exercise of due care by others — Reliance on
other road users acting reasonably.

Trompp v Liddle (1941) 41 SR(NSW) 108 (FC)

Fatal accidents

Measure of damages — Likelihood of remarriage — How estimated —
Compensation to Relatives Act 1897.

Schiffman v Jones (1970) 70 SR(NSW) 455 (CA)

Fatal accidents legislation

Choice of law — Negligence in one State causing death — Claim for compensation
in another — Relevant law to determine liability — Relevant law to determine
damages — Apportionment of damages legislation — Wrongs Act 1958 (Vic) —
Compensation to Relatives Act 1897 — Law Reform (Miscellaneous Provisions)
Act 1965.

Kolsky v Mayne Nickless Ltd (1970) 72 SR(NSW) 437 (CA)

Compensation to relatives — Claim by dependants — Receipt of compensation by
deceased — Application for compensation filed by deceased — Election —
Jurisdiction.

Burnett v Union SS Co of New Zealand Ltd (1936) 36 SR(NSW) 119 (FC)

Compensation to relatives — Damages — Assessment — Benefit from deceased
husband — Span of working life — Actuarial calculations — Imponderable
factors — Appeal on ground damages excessive.

Hemsworth v Wilson (1960) 61 SR(NSW) 723 (FC)

Compensation to relatives — Death of wrongdoer before death of person
injured — Where action lies — Injury to person — Damage to personal estate —
Compensation to Relatives Act 1897 — Supreme Court Act 1841.

Kebby v Waldron (1943) 43 SR(NSW) 342 (FC)

Compensation to relatives — Measure of damages — Losses and gains — Benefit
from estate of deceased — Value of business at date of death where profits
greater after death — Apportionment between persons entitled — Compensation
to Relatives Act 1897.

Coleman v Commissioner for Railways (1964) 65 SR(NSW) 80 (CA)

Compensation to relatives — Nature of cause of action — Action by one member
of class — Authority to compromise and settle claim of other members —
Compensation to Relatives Act 1897.

Erwin v Shannon’s Brick, Tile and Pottery Co Ltd (1938) 38 SR(NSW) 555 (FC)
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NEGLIGENCE—continued
Fatal accidents legislation—continued

Compensation to relatives — Time for action — Amending legislation —
Retrospective operation.

Maxwell v Murphy (1956) 56 SR(NSW) 175 (FC)

Damages — Onus of proof and evidence — Bank statements showing income of
deceased from unknown source — Deposits ceasing — Admissibility —
Inferences.

Savage v Compagnie Des Messageries Maritimes (No 2) (1961) 62 SR(NSW) 773
(FC)

Damages — Specific deductions — Benefit from remarriage — Evidence of failure
of remarriage properly admitted — Compensation to Relatives Act 1897.

Hollebone v Greenwood (1968) 71 SR(NSW) 424 (CA)

Damages — Specific deductions — Earnings of plaintiff wife — Capacity of widow
to increase income from earnings — Compensation to Relatives Act 1897.

Carroll v Purcell (1961) 61 SR(NSW) 932 (FC)

Right of action — Nature of cause of action — “Maintain an action and recover
damages” — Notice — Compensation to Relatives Act 1897.

Harding v Lithgow Municipal Council (1937) 37 SR(NSW) 182 (FC)

General principles

Volenti non fit injuria — Acceptance of risk — Person compelled to use train
provided by employer — Contributory negligence.

Weston v Commissioner for Railways (1916) 16 SR(NSW) 199 (FC)

Level crossing cases

Contributory negligence — Duty of care owed by railway authority — Brakes of
motor vehicle defective — What constitutes excessive speed approaching
crossings.

Packham v Commissioner for Railways (1941) 41 SR(NSW) 146 (FC)

Duty of care — Control of gates — Failure by train driver to keep a look-out.
Alchin v Commissioner for Railways (1935) 35 SR(NSW) 498 (FC)

Liability for others’ negligence

Independent contractors — Work contracted for involving interference with
plaintiff’s property — Towing operations.

Beckingham v Port Jackson & Manly Steamship Co (1956) 57 SR(NSW) 403 (FC)

Nervous shock

Common law — Mental or nervous shock unaccompanied by physical injury —
False official communication.

Barnes v Commonwealth of Australia (1937) 37 SR(NSW) 511 (FC)

Common law — Threat by employer to shoot someone — Shot fired — Shock and
illness suffered by employee.

Bunyan v Jordan (1936) 36 SR(NSW) 350 (FC)
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NEGLIGENCE—continued
Nervous shock—continued

Duty of care — Child drowning in excavation — Mother witnessing recovery of
body — No breach of duty of care to mother.

Chester v Council of the Municipality of Waverley (1938) 38 SR(NSW) 603 (FC)

Statutory provisions — Liability to relatives of initial victim — Wrongful act
causing death of daughter — Nervous shock to wife — Right of husband to bring
claim — Measure of damages — Law Reform (Miscellaneous Provisions) Act
1944.

Smee v Tibbetts (1953) 53 SR(NSW) 391 (FC)

Statutory provisions — Statutory liability to relatives of initial victim — Initial
victim’s claim unsuccessful — Right of action not dependent upon initial victim
being compensated — Law Reform (Miscellaneous Provisions) Act 1944.

Mammoliti v Scala (1964) 65 SR(NSW) 1 (CA)

Statutory provisions — Statutory liability to relatives of initial victim — Liability
where death resulted from deceased’s own negligence — Vicarious liability —
Law Reform (Miscellaneous Provisions) Act 1944.

Ball v Winslett; Isaacs (Third Party) (1957) 58 SR(NSW) 149 (FC)

Occupier’s liability

Dangerous premises — Car park in public reserve — Entry as of right — Damage
to car parked by hirer — Liability of occupier to owner of car.

Drive-Yourself Lessey’s Pty Ltd v Burnside (1958) 59 SR(NSW) 390 (FC)

Dangerous premises — Injuries to persons entering — Who is liable —
“Occupier” — Shipowner’s agent — Injury to employee of contractor repairing
hull — Contractor employed by shipowner’s agent — Shipowner’s agent not in
possession of ship.

Treeve v Blue Star Line (Aust) Pty Ltd (1956) 57 SR(NSW) 264 (FC)

Dangerous premises — Injuries to persons entering — Who is liable — Leased
premises — Lessee in exclusive occupation — Injury to person using out of
repair staircase — Liability of lessor — Liability of lessee.

Wills v Gorman (1906) 6 SR(NSW) 472 (FC)

Dangerous premises — Injury to person entering — Invitees — Employee
performing work on premises of another — Right of occupier to indemnity from
employer — Apportionment — Law Reform (Miscellaneous Provisions) Act
1946.

Sinclair v William Arnott Pty Ltd; Kell & Rigby Pty Ltd (Third Party) (No 2)
(1963) 64 SR(NSW) 88 (CA)

Dangerous premises — Invitees — Danger caused by third party — Local council
constructing road for public authority — Council’s liability after handing over
road — Public authority’s liability.

Spackman v Wellington Shire Council and Water Conservation and Irrigation
Commission (1955) 57 SR(NSW) 343 (FC)

Dangerous premises — Invitees — Invitees knowledge and appreciation of
danger — Acceptance of risk.

Savage v Compagnie Des Messageries Maritimes (1959) 60 SR(NSW) 450 (FC)
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NEGLIGENCE—continued
Occupier’s liability—continued

Dangerous premises — Invitees — Invitees knowledge and appreciation of
danger — Onus of proof of knowledge — Passenger entering railway station.

Anderson v Commissioner for Railways (1960) 60 SR(NSW) 519 (FC)

Dangerous premises — Invitees — Invitee’s knowledge and appreciation of
danger — Adequacy of warning.

Buckingham v Luna Park (NSW) Ltd (1943) 43 SR(NSW) 245 (FC)

Dangerous premises — Premises controlled by public authority — Liability to
person entering as of right — Extent of right or licence — Public park.

Pettiet v Municipal Council of Sydney (1936) 36 SR(NSW) 125 (FC)

Dangerous premises — Trespassers — Cattle straying on railway line — Warning
of likelihood cattle present — Warning spent.

Commissioner for Railways v Ward (1965) 65 SR(NSW) 380 (CA)

Dangerous premises — Trespassers — Who is trespasser — Pedestrian on vehicle
level crossing.

Rich v Commissioner for Railways (1957) 57 SR(NSW) 449 (FC)

Invitees — Dangerous premises — Unusual danger — Unprotected moving
conveyer.

Lewis v Sydney Flour Pty Ltd (1955) 56 SR(NSW) 189 (FC)

Invitees — Duty to children — Premises controlled by public authority —
Swimming pool — Appreciation of apparent danger.

James v Kogarah Municipal Council (1960) 61 SR(NSW) 129 (FC)

Invitees — Occupier’s knowledge and appreciation of danger — Sufficiency of
evidence — Onus of proof — Injury to member of public slipping on wet,
polished floor of post office.

Edmonds v Commonwealth of Australia (1959) 61 SR(NSW) 527 (FC)

Proof of

Breach of statute — Admissibility and effect — Relating to vehicles and traffic —
Prima facie evidence of negligence — Passing stationary tram — Direction to
jury.

Lane v Norton (1928) 28 SR(NSW) 143 (FC)

Issue estoppel — Plaintiff denying contributory negligence — Prior claim where
defendant and present plaintiff were defendant and third party — Judgment in
prior claim for equal contribution — Issues in present proceedings not identical.

Grant v Gorrell (1968) 70 SR(NSW) 142 (CA)

Res ipsa loquitur — Drums falling from lorry — One drum collapsed due to wood
rot — Knowledge of defendant.

Duncombe v Yellow Express Carriers Ltd (1955) 55 SR(NSW) 224 (FC)

Res ipsa loquitur — Falling object — Fall of heavy canvas blind — Injury to
employee.

Hayes v Griffith District Hospital (1960) 61 SR(NSW) 504 (FC)

Res ipsa loquitur — Method of proving case — Defendant’s explanation not
accepted.

Hannah v Dalgarno (1903) 3 SR(NSW) 494 (FC)
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NEGLIGENCE—continued
Proof of—continued

Res ipsa loquitur — Rebuttal — Motor accident — Collision with awning.
Turner v Commissioner for Road Transport and Tramways (1951) 51 SR(NSW)

145 (FC)

Res ipsa loquitur — Road accident case — Vehicle leaving roadway — Motorcycle
running off wrong side of road.

Marshall v Bennett & Wood Ltd (1959) 60 SR(NSW) 16 (FC)

Statutes and regulations — Breach of traffic regulation — Heavy vehicle standing
on carriageway in non-built-up area — Vehicle running out of petrol — Motor
Traffic Act 1909, reg 81A(1)(b).

O’Brien v Skinner (1961) 62 SR(NSW) 259 (FC)

Sufficiency of evidence — Burden of proof — Inferences from proven facts —
Conjecture insufficient to establish negligence.

Scott v Perry (1955) 55 SR(NSW) 374 (FC)

Sufficiency of evidence — Causal connection between breach of duty and
damage — Death caused by explosion in building.

Carr v Baker (1936) 36 SR(NSW) 301 (FC)

Sufficiency of evidence — Causal connection between breach of duty and
damage — Death in coal mine explosion due to igniting of inflammable gas —
Breach of mine owner’s duty to provide adequate ventilation — Inference that
deceased caused igniting — Coal Mines Regulation Act 1912.

Sherman v Nymboida Collieries Pty Ltd (1960) 62 SR(NSW) 757 (FC)

Sufficiency of evidence — Causal connection between breach of duty and
damage — Personal injury — Blow to chest — Benign growth becoming
malignant.

Blackstock v Foster (1958) 58 SR(NSW) 341 (FC)

Sufficiency of evidence — Relevant principles — Burden of proof — Direction to
jury — Acceptance of plaintiff as witness.

Tcaciuc v Broken Hill Pty Co Ltd (1961) 62 SR(NSW) 687 (FC)

Road accident cases

Excessive speed — Night driving — Pedestrian struck by tram — Duty of driver
towards pedestrian approaching tramline.

Dunn v Railway Commissioners of NSW (1928) 29 SR(NSW) 24 (FC)

Injuries to passengers — Defences — Where affected by alcohol — Driver
affected by liquor — Defence of no breach of duty — Passengers knowledge —
Willing acceptance of risk.

Finnie v Carroll (1927) 27 SR(NSW) 495 (FC)

Injuries to passengers — Injury resulting from defect in vehicle — Gratuitous
passenger — Injury from negligent driving.

Dolbel v Dolbel (1962) 63 SR(NSW) 758 (FC)

Injuries to passengers — Person giving lift in vehicle driven by employee for
employer — Employee undertaking duty of care for employee’s purposes —
Employer not liable for injury to passenger.

Joss v Snowball (1969) 72 SR(NSW) 218 (CA)
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NEGLIGENCE—continued
Road accident cases—continued

Level crossing cases — Duty of care of railway authority — Occupier and
trespasser — Motorist using private crossing struck by train.

Commissioner for Railways v Quinlan (1960) 60 SR(NSW) 629 (FC)

Liability of drivers — Contributory negligence — Evidence in plaintiff’s case —
Only inference from plaintiff’s evidence as to speed and visibility.

Williams v Smith (1959) 59 SR(NSW) 211 (FC)

Liability of drivers — Failure to look-out — Collision between vehicle and bolting
horse — Defendant’s knowledge of danger — Materiality — Causal
connexion — Whether rider of horse guilty of contributory negligence.

Skinner v Johnson (1958) 61 SR(NSW) 454 (FC)

Liability of drivers — Over-taking accident — Cutting in.
Wilson v Ryan (1960) 61 SR(NSW) 903 (FC)

Liability of drivers — To passer-by rendering aid to person injured — Law Reform
(Miscellaneous Provisions) Act 1946.

Dwyer v Southern (1961) 61 SR(NSW) 896 (FC)

Liability of drivers — Turning across traffic — Failure of vehicle turning right at
intersection to give way to oncoming traffic — Breach of regulation — Failure
of oncoming driver to avoid collision — Motor Traffic Act 1909, reg 71(1)(c).

Gillespie v Munro (1958) 59 SR(NSW) 200 (FC)

Liability of owner — Negligence of driver — Presumption driver agent of
owner — Vicarious liability of owner for damage to property.

Jennings v Hannan (No 2) (1969) 71 SR(NSW) 226 (CA)

Pedestrian accidents — Failure to look-out — Initial negligence of pedestrian not
material factor — Driver alone responsible for accident — Driver master of
situation.

Brown v Moss (1959) 62 SR(NSW) 273 (FC)

Pedestrian accidents — Pedestrian walking along tram track — Struck by tram —
Danger obvious to driver — Contributory negligence.

Commissioner for Road Transport and Tramways v Prerauer (1950) 50 SR(NSW)
271 (FC)

Statutes, regulations etc — Admissibility and effect — “Turning corner” —
Application of regulation — Issue of fact.

Salter v Delandro (1920) 20 SR(NSW) 408 (FC)

NUISANCE

Non-highway statutory authority

Sewerage — Construction not negligent — Offensive smells.
Attorney-General v Board of Water Supply and Sewerage (1916) 16 SR(NSW)

437 (Simpson CJ in Eq)
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NUISANCE—continued
Private nuisance

Noise — Pigeons kept by defendant — Noise of flight over plaintiff’s land —
Noises associated with care and training — Counter-claim — Noises made by
plaintiff interfering with training of pigeons.

Fraser v Booth (1949) 50 SR(NSW) 113 (Roper CJ in Eq)

Normal and primary user of land — Foundry within residential area — Emission
of smoke and vapours — Offensive taste and smell.

Don Brass Foundry Pty Ltd v Stead (1948) 48 SR(NSW) 482 (FC)

Relevant principles — Reasonable use of property — Surface water — Discharge
of accumulated irrigation and rainfall water on to lower holding.

Bayliss v Lea (1959) 61 SR(NSW) 247 (Hardie J)

Smoke and soot — From chimney of adjoining boarding house — House let in
furnished flats — Interference with comfort of tenants of flats — Standard of
comfort in district — Ordinary use of land.

Pittar v Alvarez (1916) 16 SR(NSW) 618 (Harvey J)

What constitutes — Broadcast of races from land adjoining racecourse — Whether
interference with any rights of plaintiff.

Victoria Park Racing and Recreation Grounds Co Ltd v Taylor (1936) 37
SR(NSW) 322 (Nicholas J)

What constitutes — Escape of bullets from rifle range — Property occupied by
Crown — Defence of realm — Prerogative rights.

Evans v Finn (1904) 4 SR(NSW) 297 (FC)

What constitutes — Excessive user of land — Unreasonable interference with
another’s enjoyment of land — Irrigation works — Disposal of surplus water.

Bayliss v Lea (1961) 62 SR(NSW) 521 (FC)

Who may sue for — Injuries to reversion — Right of reversioner — Injury of
permanent character.

McCarty v Municipality of North Sydney (1918) 18 SR(NSW) 210 (Street CJ in
Eq)

Public nuisance

Noise — Building operations — Use of mechanical drills — Precautions to
minimize nuisance — Alternative methods.

Daily Telegraph Co Ltd v Stuart (1928) 28 SR(NSW) 291 (Long Innes J)

Nuisances arising from crowds or queues — Queue outside shop — Obstruction
of adjoining premises.

Silservice Pty Ltd v Supreme Bread Pty Ltd (1949) 50 SR(NSW) 127 (Roper CJ in
Eq)

What constitutes — Quarry — Blasting, noise and dust — Who may sue —
Competence of local council — Substitution of Attorney-General as informant —
Abatement.

Farley & Lewers Ltd v Attorney-General (1962) 63 SR(NSW) 814 (FC)
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NUISANCE—continued
Who may be sued

Landlord — Structural defect — Devise by owner subject to lease — Devisee with
no opportunity of abatement — Liability of devisee.

Williamson v Friend (1901) 1 SR(NSW) Eq 133 (FC)

Local government authority — Permitting offensive matter to be discharged into
gutters under its control.

Stewart v Municipality of Enfield (1915) 15 SR(NSW) 204 (Simpson CJ in Eq)

Occupier of adjoining land — Construction and use of drain by local authority —
Water overflowing from drain — Local authority not occupier of adjoining
land — Occupier not liable on nuisance.

Burchett v Commissioner for Railways (1958) 58 SR(NSW) 366 (FC)

Occupier of adjoining land — Person who did not create nuisance — Overhanging
trees — Noxious weeds.

Osborne v Sparke (No 2) (1907) 7 SR(NSW) 842 (Simpson CJ in Eq)

PARTITION

Parties

Necessary parties — Trustee sufficiently representing cestuis que trust.
Furner v Furner (1903) 3 SR(NSW) 576 (Simpson CJ in Eq)

Partition or sale

Costs — Whether refusal to consent to sale without grounds affects order for costs.
Cremen v Mimna (1924) 25 SR(NSW) 1 (Maughan AJ)

Discretion of the court — Application by husband as co-owner — Property
occupied by wife — Order refused — Married Women’s Property Act 1901.

Nolan v Nolan (1954) 55 SR(NSW) 79 (FC)

Purchase at valuation by co-owners — Plaintiff not bound to submit to being
bought out.

Hyman v Permanent Trustee Co of NSW Ltd (1914) 14 SR(NSW) 348
(Simpson CJ in Eq)

Sale in lieu of partition — Plaintiff entitled to conduct of sale.
Murray v Geoffroy (1918) 18 SR(NSW) 259 (Harvey J)

Sale — Mode of carrying out sale — Absence of agreement sale by public auction.
Coote v McIntosh (1919) 20 SR(NSW) 160 (Harvey J)

Who may obtain and in what cases — Sublessors — Parties.
Robinson v Robinson (1902) 2 SR(NSW) Eq 197 (Simpson CJ in Eq)

Statutory trust for partition or sale

Co-owners — Divorced persons — Whether matrimonial relief — Conveyancing
Act 1919.

Gilmore v Gilmore (1968) 71 SR(NSW) 409 (CA)
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PARTITION—continued
Statutory trust for partition or sale—continued

Discretion of court — Covenant not to sever joint tenancy — Covenant no bar to
appointment of trustees — Conveyancing Act 1919.

Re Debney (1959) 60 SR(NSW) 471 (Myers J)

Discretion of court — Covenant not to sever joint tenancy — Injunction to restrain
proceedings — Injunction refused — Conveyancing Act 1919.

Stephens v Debney (1959) 60 SR(NSW) 468 (Myers J)

Discretion of court — “May” — Relevant principles — Application involving
husband and wife — Conveyancing Act 1919.

Re Jackson and the Conveyancing Act (1951) 52 SR(NSW) 42 (Hardie AJ)

Discretion of court — Power to vary statutory trust for sale — Husband and wife
joint tenants — “Giving effect” to rights of co-owners — Equitable rights of
wife — Conveyancing Act 1919.

Re Fettell (1952) 52 SR(NSW) 221 (McLelland J)

Jurisdiction — Land held by trustees for sale under trust instrument — Power to
appoint statutory trustees for sale — Discretion to make order — Conveyancing
Act 1919.

Re Cordingley (1948) 48 SR(NSW) 248 (Sugerman J)

Sale in lieu of partition — Existence of sharefarming agreement — Oral
agreement — Unenforceable by statute — Whether condition of sale.

Re Smith (1953) 53 SR(NSW) 517 (McLelland J)

PARTNERSHIP

Death of partners

Rights and liabilities of personal representatives — Right to interest on deceased
partner’s share of assets — Business carried on only so far as to wind up.

Powell v Powell (1932) 32 SR(NSW) 407 (Long Innes J)

Rights and liabilities of personal representatives — Surviving partners taking
over share of deceased partner — Profits of partnership — Income in hands of
trustees.

Trustees Executors & Agency Co Ltd v Clarence (1951) 52 SR(NSW) 164
(Hardie AJ)

Valuation and purchase of deceased’s shares — Purchase by surviving partner —
Option given by deed — Surviving partner appointed executor — Valuation of
share.

Hordern v Hordern (1910) 10 SR(NSW) 677 (PC)

Dissolution and winding up

Agreement for dissolution — Restrictive covenants in agreement — Breach —
Injunction — Prior breach by plaintiff — Effect.

Schwartz v Schmellitscheck (1909) 10 SR(NSW) 244 (Simpson CJ in Eq)

By the Court — Order permitting partner to purchase share of other partners.
Stone v M’Laughlin (1914) 14 SR(NSW) 146 (Harvey J)
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PARTNERSHIP—continued
Dissolution and winding up—continued

By the Court — Sale directed by court — Terms.
Drinan v Drinan (1908) 8 SR(NSW) 109 (Street J)

Illegal partnerships

Public policy — Validity — Partnership between husband and wife — Dum casta
clause — Damages for commission of matrimonial offence.

Milliner v Milliner (1908) 8 SR(NSW) 471 (Simpson CJ in Eq)

Partnership property

Lease — Evidence — Admissibility — Conversations between partners to which
lessee not party.

Ackerman v Ackerman (1901) 1 SR(NSW) 240 (FC)

Location of business — Evidence of — Location of partnership assets — Partners
resident elsewhere.

Salting v Commissioner of Stamps (1907) 7 SR(NSW) 710 (PC)

Principles as to proprietary rights — Agreement to share profits — Agreement
constituted partnership — Ownership of goods bought or used by partnership —
Partnership Act 1892.

Elkin & Co Pty Ltd v Specialised Television Installations Pty Ltd (1959) 61
SR(NSW) 165 (FC)

What constitutes — Real estate — Land purchased from profits of business —
Joint tenancy — Land not used in business.

Butler v Madden (1941) 41 SR(NSW) 245 (Nicholas CJ in Eq)

Remedies for breach of agreement

Oral agreement — For term exceeding one year — Defence of part-performance —
Defence available to party relying on oral agreement — Statute of Frauds, s 4.

May v Gibson (1970) 71 SR(NSW) 79 (Hope J in Eq)

When action lies — Necessity for certainty in terms of agreement — Incomplete
agreement.

Magnus v Moss (1903) 3 SR(NSW) 686 (FC)

Rights and duties as between partners and third parties

Acts in “ordinary course of business” — Contracts in course of carrying on
business — Validity of contract between firms having common partner — Action
on contract — Conveyancing Act 1919.

Stewart v Hawkins (1958) 60 SR(NSW) 104 (FC)

Borrowing — Moneylending firm — Authority of partners to borrow.
Mandelberg v Adams (1930) 31 SR(NSW) 50 (FC)

Liability of incoming partners — Solicitor-partner — Collection of money for
client in accordance with pre-partnership contract — Arrangement unknown to
incoming partner — Misappropriation.

Hallinan v Kinsey (1935) 35 SR(NSW) 206 (FC)
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PARTNERSHIP—continued
Rights and duties between partners

Action between partners — During partnership relationship — Money paid on
behalf of partnership — Omitted from account — Claim after dissolution.

Jones v Chaseling (1914) 14 SR(NSW) 422 (FC)

Advances — Liability of partners limited — Manager appointed — Advances by
partners — Knowledge of co-partners — Payment of partnership debts —
Mortgage by manager — Personal covenant — Liability of partners.

Turner v Webb (1941) 42 SR(NSW) 68 (Nicholas CJ in Eq)

Equitable remedies and relief — Receivers — Payment from proceeds of sale in
receiver’s hands of landlord’s preferential claim for rent — Bankruptcy
proceedings not necessary where no surplus.

Mansfield v Clark (1921) 21 SR(NSW) 680 (Street CJ in Eq)

Fiduciary relationship — Consequences of dissolution — Offer before expiry of
partnership for renewal of lease — No breach of good faith.

Welzel v Kain (1926) 27 SR(NSW) 140 (FC)

Fiduciary relationship — Obligations of partner — Consequences of dissolution —
Sale of partnership business — Partners reserving liberty to bid — Several
partners and stranger agreeing not to bid — Duty to disclose agreement.

Everingham v Everingham (1911) 12 SR(NSW) 5 (Simpson CJ in Eq)

Forfeiture of shares and expulsion — If “any partner” breached agreement others
could expel — Obligation to construe clause strictly — Clause did not permit
three partners to expel other two — Partnership Act 1892.

Bond v Hale (1969) 72 SR(NSW) 201 (CA)

Receivers — Appointment — Interim receiver — Existence of partnership
disputed — Necessity to show assets in danger.

Tate v Barry (1928) 28 SR(NSW) 380 (Long Innes J)

Receivers — Interference with receiver — Destruction of partnership assets —
Contempt of court.

Horne v Leigh (1906) 7 SR(NSW) 51 (Street J)

What constitutes

Evidence of partnership — Agreement to finance business — Proportion of profits
to be used to reduce loans.

John Bridge & Co Ltd v Magrath (1904) 4 SR(NSW) 441 (FC)

Facts and agreements evidencing partnership — Agreement to share profits —
Agency or partnership — Agreement between parties for one to make purchase
for resale to person introduced by other.

Erikson v Carr (1945) 46 SR(NSW) 9 (FC)
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PATENTS

Foreign Patent

Convention application — Priority date of claim — Application by assignee —
Patents Act 1903.

Marconi’s Wireless Telegraph Co Ltd v David Jones Ltd (1928) 28 SR(NSW) 355
(Davidson J)

Infringements

Legal proceedings in respect thereof — Accounts and measure of damages — Sale
of machine embodying plaintiff’s invention together with extras added — Right
to recover profit made on sale of each machine — Method of ascertainment of
profits.

Leplastrier & Co Ltd v Armstrong-Holland Ltd (1926) 26 SR(NSW) 585
(Harvey CJ in Eq)

Novelty — Validity of patent — Obvious addition to existing device — Application
of well-known mechanism to obvious use — Invalid patent.

Acme Bedstead Co Ltd v Newlands Bros Ltd (1937) 37 SR(NSW) 234 (FC)

What constitutes — Where grant by patentee of limited licence to vendor — Notice
to purchaser from vendor of restrictive conditions — Limitation of purchaser’s
rights.

Columbia Gramophone Co Ltd v Fossey (1927) 27 SR(NSW) 246 (Davidson J)

Jurisdiction

State Court — Power to compel production of documents by Commissioner of
Patents.

Broadbent & Parks Ltd v Broadbent (1925) 25 SR(NSW) 406 (Harvey CJ in Eq)

Patent applications

Inventiveness — Improvement of existing device — No patentable subject matter.
Acme Bedstead Co Ltd v Newlands Brothers Ltd (1937) 38 SR(NSW) 75 (HC)

Objection — Common public knowledge — Right to give evidence of prior user.
Schwer v Fulham (1910) 10 SR(NSW) 291 (Street J)

Validity

Mechanical equivalents — When may be relied on — Tests of sufficiency — Lack
of subject matter — Experiments conducted by court appointed experts —
Infringement proceedings.

Cement Linings Ltd v Rocla Ltd (1939) 40 SR(NSW) 491 (Nicholas J)

PERPETUITIES AND ACCUMULATIONS

Accumulations

Exceptions from the statutory rule — Provision for raising portions — What
constitutes.

Maxwell v De Satge (1921) 21 SR(NSW) 273 (Street CJ in Eq)
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PERPETUITIES AND ACCUMULATIONS—continued
Accumulations—continued

Exceptions from the statutory rule — Provision for raising portions — What
constitutes.

Maxwell v De Satge (1922) 22 SR(NSW) 260 (FC)

What directions are affected by statute — Void accumulation — Income accruing
after maximum period — Whether applicable for maintenance of persons
contingently entitled.

Perpetual Trustee Co Ltd v Fenton (1940) 40 SR(NSW) 382 (FC)

Rule against perpetuities

Construction of instruments — Will making absolute gift — Codicil changing to
life estate with gift over — Gift over invalid infringing rule against perpetuity.

Smidmore v Smidmore (1905) 5 SR(NSW) 492 (Simpson CJ in Eq)

Gifts to class — When separable gifts to members of a class — Independent gifts
by class description — Ascertainment of class dependent upon attaining age
exceeding 21 years — Substitution of 21 years by statute — Conveyancing Act
1919.

Permanent Trustee Co of NSW Ltd v Richardson (1948) 48 SR(NSW) 313
(Sugerman J)

Remoteness of vesting — Period infringing the rule — Trust for daughter for life,
then to such adult children of married daughter as she should appoint — Power
for her to appoint by will to any husband for life — Power in trustees to sell trust
estate — Power of sale void.

Davis v Samuel (1926) 28 SR(NSW) 1 (Harvey CJ in Eq)

Remoteness of vesting — Special power of appointment — Exercise of power by
will of life in being.

White v Commissioner for Stamps (1908) 8 SR(NSW) 287 (FC)

PERSONAL PROPERTY

Alienation of

Choses in action — What may be assigned — Wayleave agreement — Grant of
wayleave to colliery company — Not limited to period of user by company.

New Redhead Estate and Coal Co Ltd v Scottish Australian Mining Co Ltd (1919)
20 SR(NSW) 12 (PC)

Assignment

What amounts to absolute assignment — Assignment of purchase money payable
by instalments — Contract for sale of land.

Interstate Investment Co Ltd v Mobbs (1928) 28 SR(NSW) 572 (FC)

Choses in action

Assignment — Right of action — Relevant principles.
Booth v Williams (1909) 9 SR(NSW) 421 (Street J)
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PERSONAL PROPERTY—continued
Choses in action—continued

What may be assigned — Wayleave agreement — Grant of wayleave to colliery
company — Assignment by original contractee — Right to terminate.

New Redhead Estate and Coal Co Ltd v Scottish Australian Mining Co Ltd (1918)
18 SR(NSW) 322 (FC)

Joint ownership

Joint and joint and several liability — Liability of donor and donee for gift
duty — Liability created by revenue statute — Gift Duty Assessment Act 1941
(Cth) — Stamp Duties Act 1920.

Armstrong v Commissioner of Stamp Duties (1967) 69 SR(NSW) 38 (CA)

Severance — Joint litigation — Death of one party after verdict prior to payment —
Right of estate of deceased party to share.

Daly v Papworth (1906) 6 SR(NSW) 572 (Street J)

Ownership

Acquisition of ownership — Accession — Tyres and accessories on motor
trailer — Capable of being detached — Onus of proof.

Lewis v Andrews & Rowley Pty Ltd (1956) 56 SR(NSW) 439 (FC)

POLICE

Assuming designation of member of police force

Statement “I am a policeman” — “Policeman” — Police Regulation Act 1899.
Doolan v Cooper (1961) 62 SR(NSW) 719 (CCA)

Police force

Appointment — Tenure of office — Power of dismissal.
Fletcher v Nott (1937) 37 SR(NSW) 430 (FC)

POOR PERSONS

Legal aid

Costs — Legally assisted mortgagor — Mortgagee in possession — Suit for
accounts — Discretionary relief.

Meredith v Davis (1933) 33 SR(NSW) 334 (SC Long Innes J)

Grant of certificate for — To litigate existing rights — Application by bankrupt
for leave to appeal from decree in equity — Bankrupt without existing right to
litigate.

Foy v McLeish (1921) 21 SR(NSW) 590 (FC)

Leave to proceed — Discharge of order granting conditional leave to appeal —
Appeal from discharge order.

Harvey v Commonwealth Broadcasting Corporation Ltd (1937) 37 SR(NSW) 353
(FC)

Proceedings in forma pauperis — Leave to sue or defend — Discharging the
order — Unreasonable conduct — Delay in proceeding to trial.

Benjamin v Long (1923) 23 SR(NSW) 429 (FC)
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POWERS OF APPOINTMENT

Choice of law

General power of appointment — Exercise of power over personal property
outside State — Whether liable to death duties — Domicile of donee rendered
property liable to tax.

Thompson v Commissioner of Stamp Duties (1967) 68 SR(NSW) 305 (CA)

Creation

Power in nature of trust — Gift in trust for life — Power to appoint to testator’s
surviving sons and daughters and issue of any deceased son or daughter — Non-
exercise — Implied gift to class designated — Distribution per capita not per
stirpes.

Re Himmelhoch (1928) 29 SR(NSW) 90 (Harvey CJ in Eq)

Defective exercise and non-exercise

Non-exercise — Document written but not signed — Intention of donee.
Alison v Strettell (1934) 34 SR(NSW) 396 (SC Street J)

Exercise

By what instrument or act — Memorandum of mortgage.
Ex parte Newcastle Building and Investment Co (1905) 5 SR(NSW) 237 (FC)

Excessive and fraudulent exercise — Excessive appointment — Appointment to
class of objects and non-objects — Ascertainment at future time.

Re Brodie’s Trusts (1906) 6 SR(NSW) 486 (Street J)

PRACTICE

Amendment

Pleas — Delay — Adding plea of issue estoppel.
Commissioner for Railways v Bielewicz (1962) 63 SR(NSW) 466 (FC)

Costs

Conduct of parties — Depriving successful defendant — In equity.
Redden v Chapman (1949) 50 SR(NSW) 24 (Roper CJ in Eq)

Counter-claim

What matters may be raised — Practice and pleading — Striking out.
Quinn v Vale (1947) 48 SR(NSW) 159 (Roper J)

Cross-claims

Practice and pleading — Adding defence or plea of set-off or cross-action — To
determine real question in controversy — Action on promissory note — Right to
plead cross-action by way of set-off.

Richardson v Hill (1922) 22 SR(NSW) 326 (FC)

Right of set-off — Stay of execution — Extent of right of set-off — Extension of
right at law — Corresponding extension in equity.

High v Bengal Brass Co and Bank of NSW (1921) 21 SR(NSW) 232 (Harvey J)
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PRACTICE—continued
Cross-claims—continued

Set-off or counter-claim — Discretion to refuse to allow — Counter-claim for legal
relief to suit in equity — Claim unconnected with subject matter of suit —
Equity Act 1901.

McIntosh v Dalwood (1929) 30 SR(NSW) 1 (Harvey CJ in Eq)

Inspection of property

Power to make order — Inspection of property in possession of stranger to
action — Common Law Procedure Act 1899.

Persson v Heathwoods Pty Ltd (1967) 68 SR(NSW) 27 (CA)

Judgments and orders

Amending, varying and setting aside — Prior to entry of formal judgment —
Compromise of proceedings — Delay in seeking to set aside.

Robinson v Peat (1959) 60 SR(NSW) 118 (FC)

Enforcement — Garnishee — Attachment of debts by way of execution — Debts
owing or accruing — Cheque deposited to judgment debtor’s account — Cleared
after service of garnishee — Not a “debt due owing or accruing” — District
Courts Act 1912.

Bank of New South Wales Ltd v Barlex Investments Pty Ltd (1964) 64 SR(NSW)
274 (CA)

Jurisdiction

Inherent jurisdiction — Scandalous material — Bill of costs — Removal from file.
Re Kennedy (1907) 7 SR(NSW) 556 (FC)

Pleadings

Defences — Action for goods sold and delivered — Order for particulars refused —
Defence denying liability with admission as to unidentified part of claim —
Refusal to strike out defence — Common Law Procedure Act 1899.

Penn’s Hardware Pty Ltd v Aston Investments Pty Ltd (1962) 63 SR(NSW) 237
(FC)

Defences — Equitable defence — Promissory estoppel — Transfer of
proceedings — Common Law Procedure Act 1899.

NSW Rutile Mining Co Pty Ltd v Eagle Metal and Industrial Products Pty Ltd
(1959) 60 SR(NSW) 495 (FC)

Striking out — Court has power to strike out part only of count — Common Law
Procedure Act 1899.

Pearce v Australia and New Zealand Bank Ltd (1969) 71 SR(NSW) 171 (CA)

Subpoenas

Subpoena duces tecum — Nature and form — Rights and liabilities under.
Commissioner for Railways v Small (1938) 38 SR(NSW) 564 (FC)
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PRACTICE—continued
Summary stay or dismissal

Summary disposal — Ejectment — Mortgagee against mortgagor — Construction
of mortgage document — Mortgagor in default.

Joyce v Vaughan (1965) 66 SR(NSW) 156 (CA)

Time

Legal proceedings — Whether provision directory or mandatory.
Ex parte Bridgewater; Re Eastern Suburbs Electrical Co Pty Ltd (1947) 47

SR(NSW) 501 (FC)

PRECEDENTS

High Court of Australia

Dictum — Followed by Full Court of Supreme Court of another State — Same
provisions before State Supreme Court.

Camden Park Estate Pty Ltd v O’Toole (1969) 72 SR(NSW) 188 (CA)

State and Territory Supreme Courts

Review of court’s previous decision — Need for leave to argue.
Richardson v Mayer (No 2) (1964) 64 SR(NSW) 502 (CA)

Review of prior decisions of State Full Court — Satisfied prior decision wrong.
Bridges v Bridges and Hooper (1944) 45 SR(NSW) 164 (FC)

PREROGATIVE WRITS

Certiorari

Effect of order or rule — Order of court quashed — Proceedings de novo — Right
of inferior court to commence further proceedings.

Ex parte Benger (1908) 8 SR(NSW) 537 (FC)

Error of law on record — What constitutes the record — Error as to
jurisdiction — Incorrectly construing document of party — Tribunal with power
to determine rights — Decision of Local Land Board.

Ex parte Hopkins; Re Cronin (1956) 57 SR(NSW) 554 (FC)

Error of law on record — What constitutes the record — Statutory provision for
endorsement of memorandum of order — Order setting aside conviction by
magistrate — Reasons for decision not part of record — Relief refused.

Ex parte Attorney-General (NSW); Re Cohen (1922) 23 SR(NSW) 111 (FC)

Existence of another remedy — No procedure to test validity of ruling — Ruling
on evidence — Issue of privilege — Ruling by inferior tribunal — Summons to
produce documents under Justices Act 1902.

Ex parte Attorney-General; Re Cook (1967) 69 SR(NSW) 247 (CA)

Order acquitting of charge of summary offence.
Ex parte Schofield; Re Austin (1953) 53 SR(NSW) 163 (FC)

Particular matters and tribunals — Declaration premises disorderly house.
Ex parte Day; Re Courtney (1942) 42 SR(NSW) 212 (FC)
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PREROGATIVE WRITS—continued
Certiorari—continued

Want of jurisdiction — Evidence — Matters not before inferior court.
Ex parte McGreal (1910) 10 SR(NSW) 439 (FC)

Want of jurisdiction — Matters where no defect of jurisdiction — Whether
preliminary or collateral question — Defence of res judicata — Plea to sustain
estoppel — Defence available wherever raised.

Ex parte McCallum (No 2) (1922) 23 SR(NSW) 88 (FC)

Habeas corpus

Applicability of remedy — Order for imprisonment — Order without jurisdiction.
Ex parte Ridley (1903) 3 SR(NSW) 665 (FC)

Applicability of remedy — Proceedings against jailers — Imprisonment for
offences committed abroad — Release on habeas corpus — Recommittal and
imprisonment for same offence — Action for penalty against governor if jail.

Smith v Collis (1910) 10 SR(NSW) 800 (FC)

Applicability of remedy — To review exercise of Defence Minister’s discretion —
Deportation — No prima facie deprivation of right.

Ex parte Maggi (1918) 18 SR(NSW) 150 (FC)

Mandamus

Discretion of court — Delay — Explanation for delay — Sufficiency of lack of
means.

Ex parte Anlezark; Re Manufacturers’ Mutual Insurance Ltd (1930) 31 SR(NSW)
53 (FC)

Discretion of court — Existence of appeal — Appeal from every adjudication —
Erroneous decision as to jurisdiction.

Ex parte Newham (1923) 23 SR(NSW) 231 (FC)

Discretion of court — Existence of other remedy — Whether equally adequate and
effective remedy.

Ex parte Hay (1901) 1 SR(NSW) 120 (FC)

Discretion of court — Futility — Order must be practically effective.
Seymour v Railway Commissioners (1919) 19 SR(NSW) 30 (FC)

Discretion of court — Futility — To compel calling of council meeting — Disputes
between aldermen — Meeting unlikely to be of use.

Ex parte Lucas (1910) 10 SR(NSW) 120 (FC)

Discretion of court — Order to specify alterations to plan of subdivision — Duty to
specify where plan not approved.

Ex parte Coulton (1913) 13 SR(NSW) 106 (FC)

Discretion of court — Order to specify alterations to plan of subdivision — Duty to
specify where plan not approved.

Ex parte Hutchinson (1914) 14 SR(NSW) 203 (FC)

Discretion of court — Refusal of relief — Contrary to public policy — Registration
of marriage celebrant — To operate marriage bureau.

Ex parte Zillman (1907) 7 SR(NSW) 362 (FC)
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PREROGATIVE WRITS—continued
Mandamus—continued

Discretion of court — Refusal of relief — Discretionary decision of municipal
council — Failure to provide information requested — Subdivision plan
approved — Approval of building plan refused.

Ex parte Gendle (1915) 15 SR(NSW) 351 (FC)

Dismissal on ground of no jurisdiction — Decision that premises not “dwelling
house” — Application for delivery of possession of unoccupied dwelling house.

Ex parte Belling; Re Woollahra Municipal Council (1946) 47 SR(NSW) 166 (FC)

Enforcement of statutory duties — Right to statutory gratuity — Board obliged to
refuse certificate for payment where dismissed for misconduct — No power to
enquire into dismissal.

Ex parte Wright; Re Hartigan (1934) 34 SR(NSW) 368 (FC)

Grounds — Decision upholding plea of res judicata — Second application with
respect to other right.

Ex parte Bryant (1906) 6 SR(NSW) 712 (FC)

Grounds — Dismissal on ground no jurisdiction — No hearing on merits.
Ex parte Halloran (1903) 3 SR(NSW) 240 (FC)

Grounds — Refusal to hear and determine — Mistake of law — Failure to exercise
jurisdiction conferred.

Ex parte Hebburn Ltd; Re Kearsley Shire Council (1947) 47 SR(NSW) 416 (FC)

Grounds — Refusal to hear and determine — Need for refusal or failure to exercise
jurisdiction — Constructive failure to exercise jurisdiction.

Ex parte Howells; Re McCulloch (1949) 49 SR(NSW) 238 (FC)

Grounds — To courts and tribunals — Refusal to hear and determine — Dismissal
on ground of no jurisdiction — Jurisdiction dependent on tribunal’s own finding
of fact.

Ex parte Moss; Re Board of Fire Commissioners of NSW (1959) 61 SR(NSW) 597
(FC)

In respect of what matters — To enforce admission to particular faculty at
University.

Ex parte King; Re University of Sydney (1943) 44 SR(NSW) 19 (FC)

Locus standi of applicant — Sufficiency of interest of applicant — Non-
compliance with conditions of mining lease — Applicant unlikely to obtain grant
of mining lease.

Ex parte Northern Rivers Rutile Pty Ltd; Re Claye (1968) 72 SR(NSW) 165 (CA)

Refusal of relief — Futility — Where ultimate result will not be altered.
Ex parte Voge (1915) 15 SR(NSW) 345 (FC)

Refusal of relief — Futility — Where ultimate result will not be altered.
Ex parte Hall (1913) 15 SR(NSW) 374 (FC)

To public bodies and officials — Discretionary powers — Breach of audi alteram
partem rule — No opportunity to be heard — Council directing demolition of
building.

Ex parte Harris (1911) 11 SR(NSW) 524 (FC)
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PREROGATIVE WRITS—continued
Ne exeat regno

Jurisdiction — Plaintiff resident out of jurisdiction — Evidence.
Matthews v Funston (No 2) (1907) 7 SR(NSW) 170 (Simpson CJ in Eq)

Prohibition

Costs — Circumstances in which no order for costs made — Failure to place
complete material before court — Applicant attacking order on ground not
originally taken.

Ex parte Courtney; Re Turner (1941) 41 SR(NSW) 310 (FC)

Costs — Costs against police — Failure to prosecute in correct jurisdiction.
Ex parte Davoren (1906) 6 SR(NSW) 270 (FC)

Costs — Portion of claim abandoned — Right to costs of abandoned claims.
Ex parte Commonwealth Portland Cement Co (1906) 6 SR(NSW) 720 (FC)

Costs — Prohibition granted on ground of denial of natural justice — Act of
magistrate — Costs against magistrate — When ordered.

Ex parte Blume; Re Osborn (1958) 58 SR(NSW) 334 (FC)

Discretion of court — Delay — Objection to subject matter.
Ex parte Howison (1903) 3 SR(NSW) 672 (FC)

Discretion of court — Existence or invocation of another remedy — Failure to
appeal within time — Adjudication ceasing to be operative — Order for
possession of premises within stated time.

Ex parte McLaren; Re Currie (1944) 44 SR(NSW) 193 (FC)

Discretion of court — Waiver — Objection to court’s jurisdiction — Objector then
discrediting plaintiff’s evidence — Submission to jurisdiction.

Ex parte Holmes (1927) 27 SR(NSW) 253 (FC)

Discretion of court — Waiver — When court will exercise discretion in favour of
defendant pleading guilty — Adolescent defendant.

Ex parte Hare (1918) 18 SR(NSW) 56 (FC)

Discretion of court — Want of jurisdiction on face of proceedings — Applicant
invoking jurisdiction and acquiescing in it.

Honnery v Smith (1957) 57 SR(NSW) 598 (FC)

Discretion of court — Where nothing which might usefully be prohibited —
Conviction for summary offence — Proceedings transferred to Quarter Sessions.

Ex parte Macossa; Re Gamble (1944) 44 SR(NSW) 204 (FC)

Grounds on which granted — Admission or rejection of evidence — Refusal to
hear evidence — Application to discharge jury — Criminal trial — No ground
for writ.

Ex parte Ball; Re Tanner (1959) 60 SR(NSW) 465 (FC)

Grounds on which granted — Decisions as to existence of jurisdiction — Power
of court to review decision.

City Finance Co Ltd v Matthew Harvey & Co Ltd (1914) 14 SR(NSW) 438 (FC)
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PREROGATIVE WRITS—continued
Prohibition—continued

Grounds on which granted — Decisions within jurisdiction — Defence of res
judicata.

Ex parte McCallum (1922) 22 SR(NSW) 303 (FC)

Grounds on which granted — Decisions within jurisdiction — Determination of
facts — Interpretation of law.

Ex parte Diggleman (1923) 23 SR(NSW) 576 (FC)

Grounds on which granted — Excess or want of jurisdiction — Purported
determination not real determination — Tribunal directing itself to wrong
question — Determination based on irrelevant considerations.

Ex parte Jackson; Re Fletcher (1947) 47 SR(NSW) 447 (FC)

Grounds on which granted — Want or excess of jurisdiction — Bona fide exercise
of power — Power to make order for good reason.

Ex parte Catts (1913) 13 SR(NSW) 52 (FC)

In respect of what matters — Admission or rejection of evidence — Refusal to
hear evidence — Application for renewal of billiard licence — Objection as to
applicant’s character.

Ex parte Buzzacott; Re Burns (1920) 20 SR(NSW) 144 (FC)

In respect of what matters — Decisions as to jurisdiction — Finding worker an
employee not an independent contractor — Facts conditioning exercise of power.

Ex parte Haberfield Pty Ltd (1907) 7 SR(NSW) 247 (FC)

In respect of what matters — Direction by judge or magistrate for prosecution for
perjury — Executive function — Prerogative relief not available.

Ex parte Lyndon; Re Cooper (1957) 57 SR(NSW) 626 (FC)

In respect of what matters — To officer of court — District Court Registrar —
Appeal proper remedy.

Ex parte Fontaine; Re Althouse (1927) 27 SR(NSW) 396 (FC)

In respect of what matters — To particular courts and tribunals — Children’s
Court.

Ex parte Stark (1905) 5 SR(NSW) 458 (FC)

In respect of what matters — What constitutes judicial proceedings — Board or
person charged with advising Minister — Determination not imposing obligations
or affecting rights — Remedy not available — Mining Warden.

Ex parte Mineral Deposits Pty Ltd; Re Claye and Lynch (1957) 59 SR(NSW) 167
(FC)

In respect of what matters — What constitutes judicial proceedings — Order
recommending appointment of Board — Recommendation of industrial court —
Prohibition will not lie.

Ex parte Newcastle Coal Co (1908) 8 SR(NSW) 335 (FC)

In respect of what matters — What constitutes judicial proceedings — Warden of
Mining Court — Grant of permission to make road — Ministerial act not judicial
proceedings.

Ex parte Miller (1907) 7 SR(NSW) 214 (FC)
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PREROGATIVE WRITS—continued
Prohibition—continued

Matters precluding relief — Acquiescence — Failure to appear and object to
jurisdiction — Defendant not resident within jurisdiction.

Ex parte Atkinson (1903) 3 SR(NSW) 314 (FC)

Practice — Return of order nisi to Court of Appeal — Hearing and determination
by single judge — Appeal to Full Court.

Ex parte O’Connell; Re Perpetual Trustee Co Ltd (1959) 60 SR(NSW) 207 (FC)

When appropriate — Issue in respect of jurisdiction — Time for application for
remedy.

Re Rowley (1908) 8 SR(NSW) 622 (FC)

Whether prohibition or appeal appropriate — Whether error in decision
amounted to denial of natural justice.

Ex parte Lucas (1910) 10 SR(NSW) 325 (FC)

Statutory provisions making decision final or excluding remedy

Certiorari — Decision exceeding jurisdiction.
Ex parte South Australian Brewing Co Ltd (1908) 8 SR(NSW) 361 (FC)

Effect of — Inferior court — Matter beyond jurisdiction — Prohibition will lie.
Ex parte Caterers and Restaurant Keepers’ Association (1903) 3 SR(NSW) 19

(FC)

PRIMARY INDUSTRY

Marketing

Statutory scheme — Purchase contrary to statute — Purchaser delivering wheat to
Board under statutory notice — Valid claim for payment — Claim did not
involve enforcement of illegal contract — Wheat Industry Stabilization Act 1958.

Ison v Australian Wheat Board (1967) 68 SR(NSW) 102 (CA)

PRINCIPAL AND AGENT

Auctioneers and agents

Business agents — Recovery of commission — Sale of business — Not authorized
in writing — Business Agents Act 1935.

Cassimatis v Callas (1956) 56 SR(NSW) 367 (FC)

Authority of agent

Construction and extent of — Acts incidental to effective execution of express
authority — Landlord and tenant — Collection of rent by husband of owner —
Evidence of implied authority to grant lease as agent.

Voge v Kerr (1919) 19 SR(NSW) 34 (FC)

Construction and extent of — Acts incidental to effective exercise of express
authority — Express authority to sell — Authority to enter into reasonable
contract.

Talbot v McDonald (1925) 25 SR(NSW) 267 (FC)
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PRINCIPAL AND AGENT—continued
Authority of agent—continued

Construction and extent of — Effect of secret limitation of authority — Agent
without authority to make binding contract — Ratification.

Spicer v International Paper Co (1906) 6 SR(NSW) 170 (FC)

Construction and extent of — Power of attorney — Authority to sue in own name
on behalf of principal.

Campbell v Pye (1954) 54 SR(NSW) 308 (McLelland J)

Creation of relationship — Powers of Attorney — Matters relating to proof —
Admissibility of parol evidence in addition to document — Additional parol
authority of agent.

Ticehurst v Moore (1907) 7 SR(NSW) 202 (Simpson CJ in Eq)

Relations between principal and third parties — What acts of agent bind
principal — Dispositions by factors and mercantile agents — Whether goods
“entrusted” to agent — Absence of consent of owner — Factors (Mercantile
Agents) Act 1923.

Cook v Rodgers (1946) 46 SR(NSW) 229 (SC Roper J)

Duties of agent to principal

Duty to perform undertaking — Extent of duty — Event not contemplated by
parties.

Commonwealth Portland Cement Co Ltd v Weber, Lohmann & Co Ltd (1903) 3
SR(NSW) 516 (FC)

Duty to perform undertaking — Extent of duty — Event not contemplated by
parties — Clearance of goods through customs — Increase in charges prior to
clearance.

Commonwealth Portland Cement Co v Weber Lohman & Co Ltd (1904) 5
SR(NSW) 136 (PC)

Fiduciary duties — Conflict between duty and interest — Disclosure of interest to
principal — Personal interest in conflict with duty — Right to commission.

Howard v Black (1916) 16 SR(NSW) 169 (FC)

Fiduciary duties — Conflict between duty and interest — Statutory provisions
relating to secret commissions — Gift to agent — Money corruptly given —
Proof of offence — Evidence.

Ex parte Gobbert; Re Wilks (1941) 41 SR(NSW) 140 (FC)

Fiduciary relationship — Conflict between duty and interest — Statutory
provisions relating to taking secret commissions — Solicitation of reward by
agent — Forbearing to do act in relation to principal’s affairs or business —
What amounts to offence.

R v Keane (1929) 30 SR(NSW) 63 (FC)

Liability of agent

In respect of contracts — Agent contracting on behalf of foreign principal —
Presumption agent personally liable — Extent of presumption — Construction of
contract — Signature as agent.

Goldschmidt v MacDonald (1909) 9 SR(NSW) 693 (FC)
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PRINCIPAL AND AGENT—continued
Liability of principal for acts of agent

Agent employed as sole selling agent — Agreement for personal service — Right
of principal to sell — Injunction to restrain.

Cant v Miller (1913) 13 SR(NSW) 505 (Simpson CJ in Eq)

Contract made by agent — Collateral warranty by agent as to condition —
Liability of principal for warranty — Principal liable in damages.

Gardiner v Grigg (1938) 38 SR(NSW) 524 (FC)

Disposition by mercantile agent — Agent for sale of car — Fraudulent sale by
agent — Ostensible authority — Action for return of care — Onus of proof.

Buckland v Clarke (1956) 56 SR(NSW) 185 (FC)

Disposition by mercantile agent — Who is mercantile agent — Person who has
never before carried on business as such — Isolated transaction.

Mortgage, Loan & Finance Co of Australia Ltd v Richards (1931) 32 SR(NSW)
50 (FC)

Dispositions by factors — Advances by banker to agent for sale — Pledge by
factor of goods of several owners to secure single fluctuating debt.

Re Farmers’ & Settlers’ Co-Operative Society Ltd; City Bank of Sydney v Barden
(1908) 9 SR(NSW) 41 (Simpson CJ in Eq)

Indemnity — Money expended on behalf of principal — Contract void for
illegality — Agent unaware of illegality — Entitled to indemnity.

Allen v Allen (1954) 55 SR(NSW) 75 (FC)

Remuneration or commission — Amount of remuneration — Agent for sale of
plant — Agreement for fixed sum — Purchaser offering payment by
instalments — Subsequent agreement to pay commission on instalments of
purchase — Purchaser defaulting.

Lister v Henry Simon, Ltd (1907) 7 SR(NSW) 13 (FC)

Remuneration or commission — Amount of remuneration — Quantum meruit —
Sale of hotel — Contract to be void if licence not obtained — Return of purchase
money less “agent’s commission” — Amount deductible on sale going off.

Allan v Resch’s Ltd (1911) 11 SR(NSW) 228 (FC)

Remuneration or commission — Conditions essential to entitle agent to
commission — Relationship established by agent — Agent employed to find
purchaser — Introduction of person ready and willing to purchase — Misconduct
of agent — Revocation of authority.

MacNamara v Martin (1908) 8 SR(NSW) 92 (FC)

Remuneration or commission — Conditions essential to entitle agent to
commission — Third party must be ready willing and able — Financial position
of purchaser — Inquiries in person by principal.

Moore v Dent (1918) 18 SR(NSW) 455 (FC)

Remuneration or commission — Conditions essential to entitle agent to
remuneration — Transaction contemplated not completed — Failure of
transaction owing to defect in title.

Peacock v Tarleton (1928) 28 SR(NSW) 561 (FC)
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PRINCIPAL AND AGENT—continued
Liability of principal for acts of agent—continued

Remuneration or commission — Relationship must be such that agent was
employed to establish — Employment to sell — Land resumed.

Daly v Perks (1914) 14 SR(NSW) 461 (FC)

Remuneration or commission — Relationship must be that which agent is
employed to establish — Sale of hotel lease — Abortive sale — Failure to obtain
landlord’s consent — Verbal contract — Question for jury.

Mendelsohn v Stirgess (1912) 12 SR(NSW) 86 (FC)

Remuneration — Conditions essential to entitle agent to remuneration —
Relationship established by principal or another agent — Retainer to sell portion
of block of land — Later sale of remainder.

McAndrew v Gray (1920) 20 SR(NSW) 635 (FC)

Unauthorized acts — Fraud or false representation by agent — Right of principal
to benefit from contract.

Welch v Handcock (1907) 7 SR(NSW) 404 (Simpson CJ in Eq)

What acts bind principal — Contract made for agent’s benefit — Fraud.
Falk v Lysaght Bros & Co Ltd (1904) 4 SR(NSW) 665 (FC)

Liability of principal to agent

Remuneration — Conditions essential to entitle agent to remuneration —
Relationship must be that which agent employed to establish — Authority to
sell — Sale subject to condition — Condition not fulfilled.

Henry v Buxton (1904) 4 SR(NSW) 264 (FC)

Relations between agents and third parties

Liabilities of agent — In respect of contracts — Election to charge principal —
Abortive proceedings against principal — Subsequent action against agent.

Buckingham v Trotter (1901) 1 SR(NSW) 253 (FC)

Rights of agent in respect of contracts — Agent contracting as such on behalf of
unnamed principal — Shorthand notes of hearing ordered by solicitor —
Liability of solicitor.

Rutter v Linton (1934) 35 SR(NSW) 132 (FC)

Rights of agent in respect of contracts — Agent contracting personally —
Signature by agent without qualification — Negotiations indicating that he acted
as agent.

Storaker v Southouse & Long Ltd (1920) 20 SR(NSW) 190 (FC)

Relations between principal and third parties

What acts of agent bind principal — Dispositions by Factors and Mercantile
Agents — Whether mercantile agent entrusted with goods — Sale pledge or
other “disposition” by agent — Auctioneer selling under instructions of
mercantile agent — Factors (Mercantile Agents) Act 1923.

Roache v Australian Mercantile Land & Finance Co Ltd (1966) 67 SR(NSW) 54
(CA)
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PRINCIPAL AND AGENT—continued
Rights of agent against principal

Remuneration or commission — Condition essential to entitle agent to
remuneration — Establishment of relationship between principal and third
party — Relationship established by agent — Commission on “net sales
effected”.

Green v Lincoln Knitting Mills Pty (1925) 25 SR(NSW) 145 (FC)

Remuneration or commission — Conditions essential to entitle agent to
commission — Establishment of relationship between principal and third party —
Agent employed to find person who should become purchaser — Ready and
willing purchaser introduced — Revocation of authority.

Turnbull v Wightman (1945) 45 SR(NSW) 369 (FC)

Remuneration or commission — Conditions essential to entitle agent to
commission — Third party ready willing and able — Third party entering
agreement and paying deposit — Third party failing to complete.

Simpson v Sawtell (1953) 53 SR(NSW) 251 (FC)

Remuneration or commission — Conditions essential to entitle agent to
remuneration — Establishment of relation ship between principal and third
party — Authority to sell or lease with option of purchase — Extension of lease
and option — Exercise of option.

Upjohn v Illingworth (1928) 29 SR(NSW) 4 (FC)

Remuneration or commission — Conditions essential to entitle agent to
remuneration — Establishment of relationship between principal and third
party — Relationship established by agent — Agent employed to find person to
become purchaser — Agreement signed by purchaser — Principal refusing to
proceed.

Emmett v Preston (1946) 46 SR(NSW) 386 (FC)

Remuneration or commission — Conditions essential to entitle agent to
remuneration — Refusal of purchaser to sign contract.

Vaughan v S Foster & Son Ltd (1917) 17 SR(NSW) 281 (FC)

Remuneration or commission — Conditions essential to entitle agent to
remuneration — Relationship established by agent — Ready and willing
purchaser found by agent — Option to purchase granted by owner.

Donowa v Webster (1929) 29 SR(NSW) 318 (FC)

Remuneration or commission — Conditions essential to entitle agent to
remuneration — Third party must be ready willing and able — “Ability” of
purchaser — Exchange of properties — Failure of transaction — Defect in title
in land exchanged.

Gilford v McLean (1929) 29 SR(NSW) 336 (FC)

Remuneration or commission — Contract of employment — Employment by one
party to transaction — Later employment by other party — Duty to make full
disclosure — Onus of proof — Right to commission.

Moiler v Forge (1927) 27 SR(NSW) 69 (FC)

Remuneration or commission — Matters disentitling agent to commission —
Collusive arrangement with two prospective purchasers.

Greenwood v Harvey (1965) 66 SR(NSW) 496 (CA)



463

INDEX TO SUBJECT MATTER

PRINCIPAL AND AGENT—continued
Rights of agent against principal—continued

Remuneration or commission — Right to commission — Introduction of
purchaser — Purchaser unable to procure finance in accordance with retainer —
Sale effected with another agent — No right to commission.

Pratt v Gee (1958) 59 SR(NSW) 81 (FC)

Remuneration or commission — Sale — “Effective or efficient cause” — Right of
defendant to interplead — Separate actions for commission by two agents.

LJ Hooker Ltd v Dominion Factors Pty Ltd (1962) 63 SR(NSW) 146 (FC)

Termination of agency

Disposal of goods — Prior limitations on sale — Whether prior limitations applied
to disposal after termination.

Paddle Bros Pty Ltd v Keith Britter Pty Ltd (1957) 57 SR(NSW) 423 (FC)

Revocation — By conduct — Principal ceasing to carry on business — Implied
term.

Coulter v Readhead (1931) 31 SR(NSW) 432 (FC)

PRIVATE INTERNATIONAL LAW

Choice of law

Contracts — Interpretation and obligation — Proper law of contract —
Construction of offer — Time specified for acceptance — Sale of mine within
jurisdiction by foreign owner.

White Cliffs Opal Mines Ltd v Miller (1904) 4 SR(NSW) 150 (Simpson CJ in Eq)

Contracts — Promissory notes — Made and payable in England — Action on
promissory notes — Defence pleading local statute.

Wolfe v Wilson (1911) 11 SR(NSW) 51 (FC)

Contracts — Proper law of contract — Intention of parties — Place where contract
made — Place of performance.

Cotter v Huddart Parker Ltd (1941) 42 SR(NSW) 33 (FC)

Family relations — Legitimacy and legitimation — Legitimation by virtue of
foreign statute passed after birth — Conditions for recognition — English
Legitimacy Act 1926 — Share in estate.

Thompson v Thompson (1950) 51 SR(NSW) 102 (Sugerman J)

Movables — Share in partnership — Interest of deceased partner — Business
carried on within jurisdiction — Surviving partner resident outside jurisdiction.

Salting v Commissioner of Stamps (1906) 6 SR(NSW) 332 (FC)

Movables — Share in trust estate — Place of residence of trustees.
Young v Commissioner of Stamp Duties (1931) 31 SR(NSW) 316 (FC)

Movables — Situs — Debts — Simple and specialty — Debts arising under
statute — Debt created by two deeds — Statutory claim for war damage.

Ex parte Coote (1948) 49 SR(NSW) 179 (FC)
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PRIVATE INTERNATIONAL LAW—continued
Choice of law—continued

Movables — Situs — Share in partnership — Business carried on within and
without jurisdiction — Separate accounts in respect of different parts of
business — General banking account.

Christian v Commissioner for Stamps (1915) 15 SR(NSW) 401 (FC)

Movables — Succession — Renvoi — Domicile abroad according to local law —
Domicile not acquired under foreign law — Foreign law of succession for
resident not domiciled.

Simmons v Simmons (1917) 17 SR(NSW) 419 (Street J)

Property — Classification into immovables and movables — Land subject to trust
for conversion.

Gregg v Perpetual Trustee Co (1918) 18 SR(NSW) 252 (Harvey J)

Property — Classification into movables and immovables — Proceeds of
conversion — Trust for future conversion — Sale under statutory power.

Re Crook (1936) 36 SR(NSW) 186 (Long Innes CJ in Eq)

Property — Movables — Assignment — General power of appointment —
Exercise of power over personal property outside State — Whether death duty
applied — Domicile of donee rendered property liable to tax.

Thompson v Commissioner of Stamp Duties (1967) 68 SR(NSW) 305 (CA)

Torts — Action commenced in New South Wales — Injury caused by negligent act
in Territory — Effect of contributory negligence — Reduction in damages or bar
to claim — Law Reform (Miscellaneous Provisions) Ordinance 1955 (ACT),
s 15(1).

Anderson v Eric Anderson Radio & TV Pty Ltd (1964) 65 SR(NSW) 279 (CA)

Torts — Fatal accident claim — Negligence in one State claim in another — Law
to determine liability — Law to determine damages — Apportionment of
damages legislation — Wrongs Act 1958 (Vic) — Compensation to Relatives
Act 1897 — Law Reform (Miscellaneous Provisions) Act 1965.

Kolsky v Mayne Nickless Ltd (1970) 72 SR(NSW) 437 (CA)

Torts — Recoverable under law of forum — Not under law of place of tort —
Substantive or procedural law — Injury to passenger given lift in vehicle driven
by employee for employer — No presumption driver agent of owner —
Proceedings against employer in New South Wales — No wrong under Victorian
law so not actionable in New South Wales — Motor Vehicles (Third Party
Insurance) Act 1942.

Joss v Snowball (1969) 72 SR(NSW) 218 (CA)

Domicile

Change of domicile — Involuntary residence — Sailor leaving England on ship —
Living with wife in Australia when ship in port — Liable to serve on ship trading
only in foreign parts — Evidence of change of domicile.

Webb v Webb and Thompson (1901) 1 SR(NSW) D 32 (FC)

Change of domicile and domicile of choice — Intention to abandon domicile —
Making home for wife in another State — Lack of intention to remain with her.

Parker v Parker (1907) 7 SR(NSW) 384 (FC)
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PRIVATE INTERNATIONAL LAW—continued
Domicile—continued

Change of domicile and domicile of choice — Involuntary residence — Member
of mercantile marine — Ship trading with foreign ports — Home made in
State — Intention to give up sea expressed.

Henrickson v Henrickson (1911) 11 SR(NSW) 92 (FC)

Change of domicile and domicile of choice — Involuntary residence — Status as
affecting domicile — Acquisition of new domicile — Member of naval forces.

Schache v Schache and Streeter (1931) 31 SR(NSW) 633 (FC)

Change of domicile and domicile of choice — Weight to be given to expressions
of intention — In face of lengthy past residence and indefinite future residence.

Chen Chow v Chen Chow (1911) 11 SR(NSW) 529 (FC)

Enforcement of foreign judgments

Judgments of courts within Australia — Registration of judgments — Effect of
registration — Registration as basis for action of debt — Arrears of permanent
alimony — Final and conclusive judgment.

Davis v Davis (1922) 22 SR(NSW) 185 (FC)

Foreign judgments and orders

Effect and enforcement — Judgments in rem — Order affecting status —
Separation order — Subsequent change of domicile.

Ainslie v Ainslie (1926) 26 SR(NSW) 567 (FC)

Effect and enforcement — Registration of judgment — Procedure — Effect —
Inquiry into validity by officer of court — Stay of proceedings.

Ex parte Penglase (1903) 3 SR(NSW) 680 (FC)

Effect and enforcement — Registration of judgments — Effect of registration —
What remedies available — Whether remedies more drastic than if judgment
recovered locally — Married woman — Debt contracted during coverture —
Judgment out of State — Arrest under writ of ca sa.

Smith v Cotton (1926) 27 SR(NSW) 41 (FC)

Jurisdiction

Coterminous with service — Corporations — Company registered and carrying on
business outside State.

Commissioner of Road Transport and Tramways v Green Star Trading Co Pty Ltd
(1936) 36 SR(NSW) 320 (FC)

Land outside State — Compensation for resumption — Court of competent
jurisdiction.

Woodhill v Commonwealth of Australia (1917) 17 SR(NSW) 224 (FC)

Service within jurisdiction — Corporations — Service on branch — Contract made
and to be performed outside State.

Bowden Brothers & Co v Imperial Marine and Transport Insurance Co (1902) 2
SR(NSW) 257 (FC)

Submitting to jurisdiction — Contract to be “governed by and construed under”
law of England — Choice of law clause not a submission to jurisdiction.

Dunbee Ltd v Gilman & Co (Australia) Pty Ltd (1968) 70 SR(NSW) 219 (CA)
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PRIVATE INTERNATIONAL LAW—continued
Procedure

Substance and procedure — Contract to be subject to foreign law — Condition not
matter of procedure — No right to account without leave of Attorney-General —
Proceedings involving account.

Johnson v Mutual Life Insurance Co of New York (1904) 5 SR(NSW) 16
(Walker J)

Service out of jurisdiction

Contracts — Breach of contract — Place where breach occurs — Express
repudiation across State lines — Contract breached where communication posted
or spoken — Breach of promise action.

Safran v Chani (1970) 72 SR(NSW) 146 (CA)

Service under Commonwealth statute — Service of writs of summons — Setting
aside service and stay of proceedings — After entering unconditional
appearance — Waiver — Security for costs.

White v Hardwick (1922) 23 SR(NSW) 6 (Street CJ in Eq)

Service under Service and Execution of Process Act 1901 — Process other than
writs of summons — Evidence in civil proceedings — Summons to give
“evidence” — Examination of witness — Service and Execution of Process Act
1901 — Companies Act 1899.

Re Williams Bros Ltd (1928) 29 SR(NSW) 248 (Harvey CJ in Eq)

Service under Service and Execution of Process Act 1901 — Setting aside service
and stay of proceedings — Where contest as to jurisdiction — Determination at
trial — Stay of proceedings — No appearance.

Ex parte Walker; Re Caldwell’s Wines Ltd (1931) 31 SR(NSW) 494 (FC)

Tort — Committed within jurisdiction — Drug manufactured outside jurisdiction —
Pregnant mother taking drug within jurisdiction — Failure to warn consumer of
danger of taking drug — Negligence within jurisdiction — Common Law
Procedure Act 1899.

Thompson v The Distillers Co (Bio-Chemicals) Ltd (1968) 70 SR(NSW) 274 (CA)

Stay of proceedings

Appropriateness of forum — Suit against foreign administrator of foreign will —
Portion of assets within jurisdiction — Matter dependent on foreign law.

Ryan v Von Buri (1904) 4 SR(NSW) 635 (Simpson CJ in Eq)

Lis alibi pendens — Proceedings under deserted wives legislation — Petition for
restitution of conjugal rights in other State.

Ex parte Horton (1926) 26 SR(NSW) 168 (FC)

PRIVY COUNCIL

Leave to appeal

Final judgment — Judge sitting alone — Directing entry of judgment — Whether
direct appeal precluded.

Simons v Gale (1957) 58 SR(NSW) 273 (FC)
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PRIVY COUNCIL—continued
Leave to appeal—continued

Where at discretion of Supreme Court — Matter of great general or public
importance or “otherwise” — Case with far reaching consequences for parties.

New Redhead Estate & Coal Co v Scottish Australian Mining Co (No 2) (1918) 18
SR(NSW) 390 (FC)

PROFESSIONS AND TRADES

Auctioneers and agents

Real estate agents — Fidelity Guarantee Fund — Partner of defaulting licensee —
Loss “by reason of” misapplication of funds — Loss due to claims against
firm — Auctioneers, Stock and Station and Real Estate Agents Act 1941.

Chew v Council of Institute of Auctioneers, Stock and Station Agents, Real Estate
Agents and Business Agents (1959) 60 SR(NSW) 430 (FC)

Real estate agents — Remuneration — Licensed agent — Statement of claim —
Sufficiency — Successive sales of parts of property — Claim for commission on
second sale — Auctioneers, Stock and Station and Real Estate Agents Act 1941.

A Norton Pty Ltd v Fowler (1966) 67 SR(NSW) 251 (CA)

Real estate agents — Unlicensed person — Single sale — Recovery of
commission — Person not carrying on business — Auctioneers, Stock and
Station and Real Estate Agents Act 1941.

Farrell v Bannister (1952) 52 SR(NSW) 73 (FC)

Trades

Licensing of particular trades — Electrical contractors and electricians — Control
over licences — Suspension or cancellation — Infringement of statute whilst
unlicensed — Jurisdiction to hold inquiry.

Ex parte Wilson; Re Cuff (No 2) (1940) 40 SR(NSW) 559 (FC)

Licensing of particular trades — Electrical contractors and electricians — Control
over licences — Suspension or cancellation — Renewal.

Ex parte Wilson; Re Cuff (1939) 40 SR(NSW) 162 (FC)

Veterinary surgeons

Disciplinary proceedings — misconduct in a professional respect — Inquiry —
Quorum — “Meeting” — Advertising — What constitutes — “Permit” —
“Suffer” — Conviction not condition precedent to adjudgment of guilt —
Veterinary Surgeons Regulations, reg 5 — Veterinary Surgeons Act 1923.

Ex parte Bowen; Re Blumer (1961) 62 SR(NSW) 215 (FC)

PUBLIC SERVICE

Appointment

Permanent or temporary — Person engaged by subordinate officer without
sanction of Governor.

Bale v Miller (1904) 4 SR(NSW) 652 (FC)
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PUBLIC SERVICE—continued
Crown Employees Appeal Board

Jurisdiction — Appeal against dismissal — Conditions — Benefit of leave
entitlements.

Ex parte Wurth; Re Flanagan (1957) 58 SR(NSW) 51 (FC)

Dismissal from office

Power of dismissal at pleasure — Effect on statutory right to compensation.
Magrath v Geddes (1933) 34 SR(NSW) 25 (FC)

Employees of Crown

Dismissal of — Statutory office holder — Agreement to give up statutory fees for
payment of fixed salary — Power of crown to terminate contract.

Evans v Williams (1910) 10 SR(NSW) 522 (FC)

Power of Crown to dismiss at pleasure — Statute providing for appointment by
justices — No provision for removal — Delegation of power of appointment —
Crown entitled to direct dismissal at pleasure — Inspector under Weights and
Measures Act 1852.

Ex parte Evans (1908) 8 SR(NSW) 309 (FC)

Government and Related Employees Appeal Tribunal

Jurisdiction — Transport appeals — Appointment to new position — Filling a
vacancy — Board had jurisdiction — Transport Act 1930.

Ex parte The Commissioner for Government Transport; Re Morgan (1955) 55
SR(NSW) 227 (FC)

Leave

Entitlement — Accumulated leave not availed of — Compensation after
termination of service.

Baker v Williams (1912) 12 SR(NSW) 449 (FC)

Entitlement — Accumulated leave not availed of — Compensation after
termination of service.

Christensen v Railway Commissioners for NSW (1921) 21 SR(NSW) 141 (FC)

Entitlement — What persons entitled.
Obee v Railway Commissioners for NSW (1930) 30 SR(NSW) 201 (FC)

Public Service Board

Inquiry by — “Employee” — Decision of Board that officer not permanent
employee — Finality of decision.

Manton v Williams (1907) 7 SR(NSW) 236 (FC)

Remuneration and salaries

Effect of suspension from duty — Salary during suspension.
Browne v Commissioner for Railways (1935) 36 SR(NSW) 21 (FC)
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PUBLIC SERVICE—continued
Retiring allowances

Public servant — Who is — Employed in Public Service — Person employed by
Board of Health.

Markham v Williams (1913) 13 SR(NSW) 1 (FC)

Termination of services — “Services dispensed with” — Recommendation as to
retirement.

Stephen v Miller (1913) 13 SR(NSW) 44 (FC)

Superannuation

Entitlement to benefits — “Officer” — Non-salaried officer.
Simpson v Walker (1903) 3 SR(NSW) 201 (PC)

Matters affecting benefits payable — Cause or contributory connexion — Board’s
determination not final and conclusive.

Ex parte Gadd; Re Winsor (1953) 53 SR(NSW) 149 (FC)

RAILWAYS AND OTHER PUBLIC TRANSPORT

Employees of railway authorities

Injuries to employees — Right to salary — Right whilst unable to perform duties
to which classified — Injury arising out of or in course of employment — Work
causing inability — Aggravation of disease — Government Railways Act 1912.

Commissioner for Railways v Wren (1956) 57 SR(NSW) 206 (FC)

Statutory regulation

Employees — Compensation for injuries — Assessment of compensation —
Entitled to amount “payable” to worker in same classification — Worker
suffering non-employment injury prior to compensable injury — Transport Act
1930.

Semlitsky v Commissioner for Road Transport and Tramways (1952) 52 SR(NSW)
151 (FC)

RATING

Local government rates

Exemptions — Land vested in railway authorities — Land actually used for railway
purposes or for related purposes — Residence of stationmaster.

Knowles v Municipality of Newcastle (1909) 9 SR(NSW) 264 (FC)

Levy and notice of rate — Alteration of valuation by appeal court — Reduction in
rates payable.

Lane Cove Municipal Council v McDonald (1934) 34 SR(NSW) 201 (FC)

Levy — Owner of land — Purchaser of land — Levied as owner — Remedy of
specific performance not available.

Kearsley Shire Council v Brown (1954) 54 SR(NSW) 268 (FC)

Particular properties — Land occupied by gas pipes under street.
Borough of Glebe v Lukey (Australian Gaslight Co) (1903) 3 SR(NSW) 698 (FC)
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RATING—continued
Local government rates—continued

Period and amount of rate — Maximum rate — Loan later validated — Need to
make estimates of income and expenditure — Rate book as conclusive
evidence — Assessment of annual value — Gold and silver mines — Fair
royalty on probable output.

Broken Hill Pty Block 14 Co Ltd v Municipal District of Broken Hill (No 2)
(1901) 1 SR(NSW) Eq 178 (Simpson CJ in Eq)

Ratable land — Exemptions — Church land — Residence of clergyman — Rectory
Land occupied by and used in connexion with church.

Municipality of North Sydney v Goddard (1909) 9 SR(NSW) 732 (FC)

Ratable land — Exemptions — Land of hospitals, charitable and benevolent
institutions — Institutions or bodies within exemption — “Public” hospital —
What constitutes.

O’Connell v Council of City of Greater Newcastle (1941) 41 SR(NSW) 190 (FC)

Ratable land — Exemptions — Land used solely for charitable purposes —
Salvation Army Men’s Home — Home and activities conducted at considerable
loss.

Municipal Council of Sydney v Salvation Army (NSW Property Trust) (1931) 31
SR(NSW) 585 (FC)

Ratable land — Exemptions — Land vested in railway authorities — Land held in
reserve for railway purposes — “Used or occupied for any purpose”.

Chief Commissioner for Railways v Municipal Council of North Sydney (1910) 10
SR(NSW) 783 (FC)

Ratable land — Exemptions — Unoccupied Crown land — Limited portions
occupied by tenancies.

Colonial Treasurer v Municipal Council of Balmain (1920) 20 SR(NSW) 575
(FC)

Ratable land — Land used for public reserve — Land used also for private
profit — User for private benefit or public purpose — Greyhound racing on
enclosed portion — Local Government Act 1919.

Trustees of Wentworth Park v Sydney City Council (1964) 64 SR(NSW) 423 (CA)

Ratable persons — Contribution between ratable persons — Joint ownership —
Levy of rate on one joint owner — Recovery of proportionate part.

Dimdore v Leventhal (1936) 36 SR(NSW) 378 (FC)

Ratable persons — Lessee — “Holder of lease or licence” — Owner of resumed
land permitted to stay — Mere permission.

Central Illawarra Council v Waldron (1918) 18 SR(NSW) 185 (FC)

Ratable persons — Lessee — Allotment of land to returned soldier — Allotment
not confirmed and not cancelled — Allottee in possession.

Adjungbilly Shire Council v Oliver (1923) 23 SR(NSW) 181 (FC)

Ratable persons — Lessee — Lease of Crown land — Grantee of permit under
Forestry Act 1916.

Council of Shire of Kearsley v Lewis (1951) 51 SR(NSW) 387 (FC)
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RATING—continued
Local government rates—continued

Ratable persons — Lessee — Lease of Crown land — Person registered as
holder — Married woman.

Wingadee Shire Council v Willis (1909) 9 SR(NSW) 492 (FC)

Ratable persons — Owner — Purchaser of land — Purchaser of Crown land —
Rates unpaid by former holder.

Shire of Coolah v Denneen (1926) 26 SR(NSW) 607 (FC)

Recovery of rates — Defences — Defence that notice of assessment not given —
What may be raised.

Municipality of Lithgow v Great Cobar Ltd (1912) 12 SR(NSW) 294 (FC)

Recovery of rates — Mortgagee in possession — Crown land subject to agreement
for purchase — Amendment of rate book — Land “owned” by Crown —
Exempt from rates.

Bland Shire Council v Rural Bank of New South Wales (1955) 56 SR(NSW) 14
(FC)

Recovery of rates — Rates charged on land — Nature of charge — Charge by way
of mortgage.

Buchanan v May (1911) 12 SR(NSW) 366 (Rich AJ)

Recovery of rates — Sale of land — Statutory obligations as to notice — Failure to
give notice to mortgagee — Purchaser on notice prior to completion — Contract
could not effect rights of mortgagee — Local Government Act 1919.

Blacktown Municipal Council v Custom Credit Corporation Ltd (1968) 71
SR(NSW) 365 (CA)

Rateable land

Exemptions — Church land — Churches and church buildings — “Used
exclusively for public worship” — Church used as school conducted for profit on
weekdays.

Kelly v Municipality of Willoughby (1912) 12 SR(NSW) 652 (FC)

Exemptions — Church land — Land used in connection with church — Land
occupied by school hall — Vacant land adjoining hall — Determination of issue
of fact.

Somerville v Municipality of Kiama (1910) 10 SR(NSW) 363 (FC)

Exemptions — Church land — Land used in connexion with church — Presbytery
land.

Murray v Council of Waratah (1929) 30 SR(NSW) 47 (FC)

Exemptions — Exemption not extending to “houses and buildings” — Council rate
assessed on unimproved capital value of land.

Sydney Harbour Trust Commissioners v Council of Municipality of Balmain
(1915) 15 SR(NSW) 274 (FC)

Exemptions — Land of hospitals and charitable and benevolent institutions —
Bodies within exemption — Public benevolent institution — Institution partly
self-supporting.

Borough of Leichhardt v Moran (1904) 4 SR(NSW) 361 (Simpson CJ in Eq)
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RATING—continued
Rateable land—continued

Exemptions — Land of hospitals and charitable and benevolent institutions — Use
or occupation of land — Us “exclusively for public charitable purposes” —
School for State children — Land rented — Agreement for tenant to pay rates.

Hall v Municipality of Mittagong (1911) 11 SR(NSW) 115 (FC)

Exemptions — Land the property of the Crown — Statutory body representing
Crown — Statutory body mortgagee in possession — Whether “owner” of
land — Land not vested in statutory body.

Council of Shire of Bland v Rural Bank of New South Wales (1946) 47 SR(NSW)
245 (FC)

Exemptions — Land the property of the Crown — Unoccupied Crown land —
Abandonment of beneficial user — Land dedicated to school purposes.

Colonial Treasurer v Woolooma Shire Council (1915) 15 SR(NSW) 327 (FC)

Exemptions — Land the property of the Crown — Unoccupied Crown land —
Abandonment of beneficial user — Land used as a goal garden.

Colonial Treasurer v Albury Municipal Council (1915) 15 SR(NSW) 320 (FC)

Exemptions — Land the property of the Crown — What land is the property of the
Crown — Land vested in Commissioners of Government Savings Bank.

Commissioners of the Government Savings Bank v Temora Municipal Council
(1919) 19 SR(NSW) 111 (FC)

Exemptions — Land used for public purposes — Power of court to inquire — Site
for dwelling for clergyman.

Municipal District of Lismore v Doyle (1902) 2 SR(NSW) 287 (FC)

Exemptions — Land used for public reserve — “Public reserve” —
“Dedication” — Need for dedication by Crown — Local Government Act 1919.

Throsby v Wingecarribee Shire Council (1956) 56 SR(NSW) 293 (FC)

Exemptions — Land used for public reserve — Showground — Loss of
exemption — User in contravention of trust — Public charged for admission.

Municipal Council of Sydney v Royal Agricultural Society of NSW (1905) 5
SR(NSW) 693 (FC)

Exemptions — Land used for public reserve — Zoological gardens — Invalidity of
rate — Failure to appeal against assessment.

Municipal Council of Mosman v Spain (1929) 29 SR(NSW) 492 (FC)

Exemptions — Land used solely for charitable purposes — “Charitable
purposes” — Presbytery on land adjoining Roman Catholic cathedral.

Municipal Council of Sydney v Kelly (1920) 20 SR(NSW) 107 (Street CJ in Eq)

Exemptions — Land vested in railway authorities — Land resumed for City
Electric Railway — Lease of such land — Land not vested in Commissioners at
date of rating statute.

Sydney Municipal Council v Transport Commissioners of NSW (1932) 32
SR(NSW) 478 (FC)

Exemptions — Unoccupied Crown land — What constitutes — Unfenced police
paddock.

McLean v Burrangong Shire Council (1914) 14 SR(NSW) 291 (FC)
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RATING—continued
Rateable land—continued

Land within municipal boundaries — “Waters of Port Jackson” — Reclaimed
land.

Colonial Treasurer v North Sydney Municipal Council (1930) 30 SR(NSW) 226
(FC)

Recovery of rates

Grounds of defence — Invalidity of rate — Council acting beyond its rating power.
Bankstown Municipality v Fripp (1919) 19 SR(NSW) 17 (FC)

Overpaid rates — Ratable land becoming not ratable — Refund of portion of rates
paid.

Kelly v Council of Municipality of Willoughby (1928) 28 SR(NSW) 213 (FC)

Summary proceedings — Statute failing to provide remedy — Action for impost
under statute — Water Act 1912.

Ex parte Christian; Re Jamieson (1928) 28 SR(NSW) 275 (FC)

Water rates

Appeal against rates — May confirm or vary amount — Proceedings to recover
rates — Defence no rate leviable — Failure to appeal — Whether matter res
judicata.

Grahamstown Drainage Trust v Windeyer (1915) 15 SR(NSW) 146 (FC)

Appeal against rates — Occupiers of trust land — Reductions to some
occupiers — Application to increase rates of other occupiers — Discretion to
refuse application.

Minister for Public Works (NSW) v Peisley (1922) 22 SR(NSW) 485 (FC)

Appeal against rates — Water Act 1912 — Drainage rate — Rates levied by trust
on land benefited — Notice to ratepayers other than appellant — Rights of
ratepayers at hearing.

Ex parte Closer Settlement Ltd (1918) 18 SR(NSW) 489 (FC)

Ratable land — Land within statutory distance of water pipe — Land not actually
supplied with water.

Railway Commissioners of NSW v Gunnedah Municipal Council (1920) 20
SR(NSW) 546 (FC)

Ratable persons — Drainage promotion rates — Primary liability of occupier —
Infant owner — Recovery — Limitation period.

Ex parte Eakin; Re Notley (1939) 39 SR(NSW) 221 (FC)

Ratable persons — Drainage rates — “Occupier” — “Person in actual
possession” — Liability of trustees of temporary common.

Sullivan v Horsley (1914) 14 SR(NSW) 431 (FC)

Right of ratepayer to water supply — Water supply cut off — Rates unpaid —
Liability of former owner.

McLean v Municipal Council of Dubbo (1910) 10 SR(NSW) 911 (FC)
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REAL PROPERTY

Crown Grants

Construction of grants — Reservation — Public policy considerations.
McGrath v Williams (1912) 12 SR(NSW) 477 (Simpson CJ in Eq)

Interests in land

Boundaries of land — Land bounded by water — Accretion and encroachment —
Foreshore — Accretion through artificial causes — Erection of rubble wall —
Former boundary ascertainable — Certificate of title — Boundary “high-water
mark” — Resumption — “House or other building or manufactory” — Public
Works Act 1912.

Verrall v Nott (1939) 39 SR(NSW) 89 (Nicholas J)

Boundaries of land — Land bounded by water — Crown grant bounded by non-
tidal lagoon — Proof that disputed area not within grant — Admissibility of
plans of deceased Crown surveyor — What constitutes “bed” of lagoon — Use
of land by public after grant — Proof of dedication to public.

Attorney-General v Wheeler (1944) 45 SR(NSW) 321 (FC)

Boundaries of land — Presumption from long continued possession.
Turner v Myerson (1917) 18 SR(NSW) 133 (Harvey J)

Joint tenancy and tenancy in common

Incidents — Improvements by co-owner — Improvements by co-owner in
remainder — Equitable right to compensation for improvements on distribution.

Re Byrne (1906) 6 SR(NSW) 532 (Walker J)

Incidents — Improvements by co-owners — Permanent improvements —
Improvements effected by predecessor of one tenant in common — Equitable
right to compensation upon resumption.

Re Young; Brickwood v Young (1904) 4 SR(NSW) 743 (Simpson CJ in Eq)

Incidents — Resumption of land in joint tenancy — Effect — Whether effected
severance of joint tenancy — Fund in court — Petition for payment out and
investment — Death of one joint tenant — Survivorship.

Ex parte Railways Commissioners for NSW (1941) 41 SR(NSW) 92 (Roper J)

Joint tenancy — “No survivorship” — Death of joint tenants — Transmission
application by executors of survivor — Need for sanction of court.

Re Robertson (1943) 44 SR(NSW) 103 (Roper J)

Joint tenancy — Murder of one joint tenant by other — Passing of beneficial
interest — Where third joint tenant — Severance.

Rasmanis v Jurewitsch (1969) 70 SR(NSW) 407 (CA)

Tenancy in common — Incidents — Salvage — Costs incurred by beneficiary for
benefit of estate — Indemnity out of proceeds of sale in hands of trustees.

Permanent Trustee Co v Redman (1917) 17 SR(NSW) 353 (Harvey J)

Tenancy in common — Lease by one tenant of his interest — Trustees for sale —
Sale subject to lease.

Re Marcellos (1940) 41 SR(NSW) 154 (Nicholas CJ in Eq)
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REAL PROPERTY—continued
Joint tenancy and tenancy in common—continued

Tenancy in common — Possession by one tenant — liability for occupation rent —
Where co-tenant not excluded — No claim for repairs or improvements —
Administration suit.

Luke v Luke (1936) 36 SR(NSW) 310 (Long Innes CJ in Eq)

Licences

Bare licence — Licence to enter — Conduct implying licence — Dangerous
premises — Occupier’s liability in negligence.

Cardy v Commissioner for Railways (1958) 59 SR(NSW) 230 (FC)

Termination — Reasonable period to vacate.
Fowler v Begg (1953) 53 SR(NSW) 451 (FC)

Registration

Priority conferred by registration — Registration of deed — Bona fides — Sale
of land subject to easements — Prior agreement for right of way — No notice
given to purchaser — Sale completed and conveyance executed after notice
received by purchaser.

Scholes v Blunt (1916) 17 SR(NSW) 36 (Harvey J)

RECEIVERS

Powers and duties

Court appointed receiver — Security — Need for certificate security lodged —
Getting in deeds and chattels — Procedure.

Freeman v Trimble (1906) 6 SR(NSW) 133 (Simpson CJ in Eq)

RESTITUTION

Unenforceable contracts

Transfer of land under unenforceable contract — Executed contract — Debt
recoverable under common count.

Koellner v Breese (1909) 9 SR(NSW) 457 (FC)

RESTRICTIVE COVENANTS

Covenant restricting user of land

Power to impose restrictive covenant — Sale by Commissioner for Main Roads —
Covenant not capable of providing benefit to land retained.

Commissioner for Main Roads v BP Australia Ltd (1964) 65 SR(NSW) 233 (CA)

Enforceability

Common building scheme — Onus of proof — Predecessor’s claim to benefit of
covenant — Conveyancing Act 1919.

Sutton v Shoppee (1963) 63 SR(NSW) 853 (FC)



476

INDEX TO SUBJECT MATTER

RESTRICTIVE COVENANTS—continued
Interpretation and construction

Building restrictions — “Building covenant” — Meaning — Construction or
use — Conditions of sale of land.

Shenstone v Hewson (No 3) (1929) 29 SR(NSW) 377 (Harvey CJ in Eq)

Building restrictions — Covenant that only one house be erected — Covenant
building not to be used for “noxious or offensive purpose” — Colloquial and
ordinary sense — Block of self-contained flats.

Ex parte High Standard Constructions Ltd (1928) 29 SR(NSW) 274 (Harvey CJ in
Eq)

Proceedings to discharge, extinguish or modify

Discharge — Consent of persons entitled to benefit of restriction — Notice of
application — Conveyancing Act 1919.

Re Spotswood (1926) 26 SR(NSW) 522 (FC)

Registration

Restriction under common building scheme — Entered into prior to
Conveyancing Act 1919 — Instrument not indicating land to which benefit
appurtenant — Whether registrable — Conveyancing Act 1919.

Re Martyn (1965) 65 SR(NSW) 387 (CA)

RESUMPTION AND ACQUISITION OF PROPERTY

Compensation

Assessment — Crown lands — Conditional lease — Basis of valuation —
Deduction for costs of conversion to fee simple.

Re Cannon (1912) 12 SR(NSW) 73 (FC)

Assessment — Leasehold property — Licensed premises — Reversionary interest
resumed — Matters for consideration.

Tooheys Ltd v Housing Commission of New South Wales (1953) 53 SR(NSW) 407
(FC)

Assessment — Mining land — Notice of intention to work — Notice by
constructing authority not to proceed — Reference to arbitration — Second
notice given by authority — Second notice unable to restrict scope of arbitration.

Pacific Co-Operative Steam Coal Co Ltd v Railway Commissioners (1902) 2
SR(NSW) 281 (FC)

Assessment — Particular properties — Mining land — Owner entitled to
royalties — Whether person entitled to work mine — Right to assessment by
arbitration — Public Works Act 1900.

Perpetual Trustee Co Ltd v Railway Commissioners of NSW (1904) 4 SR(NSW)
259 (FC)

Assessment — Public utilities — Electricity undertaking — Owned by company —
Acquisition of shares — Valuation of “undertaking as going concern” — The
Electricity Commission (Balmain Electric Light Co Purchase) Act 1950.

Reference Under The Electricity Commission (Balmain Electric Light Co Purchase)
Act 1950 (1955) 57 SR(NSW) 100 (Sugerman J: Land and Valuation Court)
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RESUMPTION AND ACQUISITION OF PROPERTY—continued
Compensation—continued

Assessment — Valuation of land — Basis of assessment — Successive interests —
Land subject to protected tenancies — Obligation to value interest of owner —
Public Works Act 1912, Pt VII — Valuation of Land Act 1916.

Rosenbaum v Minister for Public Works (1964) 65 SR(NSW) 68 (CA)

Assessment — Valuation of land — Basis of assessment — Successive interests —
Right to separate valuations.

Ex parte Harris (1914) 14 SR(NSW) 109 (FC)

Assessment — Valuation of land — Emergency and other statutory controls —
Effect of legislation controlling prices.

Reeve v Commonwealth of Australia (1948) 49 SR(NSW) 242 (FC)

Assessment — Valuation of land — Land subject to rent control — Valuation of
Land Act 1916.

Commissioner for Railways v Andreas (1955) 55 SR(NSW) 323 (FC)

Assessment — Valuation of land — Valuation on subdivisional basis — Valuation
of Land Act 1916.

The Minister for Public Instruction v Turner (1955) 55 SR(NSW) 310 (FC)

Factors in estimating — Alteration in value of land taken by purpose of
resumption — Deduction for increased value of adjoining land — What are
adjoining lands — Land separated by strip used for access — Presumption as to
ownership of access strip.

Harris v Municipal Council of North Sydney (1910) 10 SR(NSW) 860 (FC)

Factors in estimating — Leasehold property — Assessment of compensation to
tenant — Expectation of renewal of lease — Resumption of part of factory —
Plant partly on other land.

New South Wales Aerated Water and Confectionery Co v The Minister (1916) 16
SR(NSW) 38 (FC)

Factors in estimating — Severance — Land separated by public road — Probable
future injury to other land.

Wilson v The Minister (1908) 8 SR(NSW) 427 (FC)

Factors in estimating — Special value to owner — Market value — Prudent
purchaser — Special suitability of land for owner’s business — Claimants
acquiring new site — Extra costs of carrying on business on new site — Expert
evidence as to valuation — Lack of personal knowledge of sales.

Wright v Municipal Council of Sydney (1916) 16 SR(NSW) 348 (FC)

Factors in estimating — Special value to owner — Markey value — Prudent
purchaser — Special suitability of land for owner’s business.

Pastoral Finance Association Ltd v The Minister (1914) 15 SR(NSW) 535 (PC)

Factors in estimating — Special value to owner — Proposed building — Estimated
capitalization of profits — Quantity surveyor’s fees — Customary manner of
payment.

Scottish Halls, Ltd v The Minister (1915) 15 SR(NSW) 81 (FC)

Factors in estimating — Special value to owner — Special suitability of land for
owner’s purpose — Evidence — Claim and valuation.

Pastoral Finance Association v The Minister (1913) 13 SR(NSW) 179 (FC)
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RESUMPTION AND ACQUISITION OF PROPERTY—continued
Compensation—continued

Interest on — Rate of interest — Variation — Statutory amendment — Variation
after notice of resumption prior to determination of compensation — Land
Acquisition (Charitable Institutions) Act 1946.

Attorney-General v Ku-Ring-Gai Municipal Council (1956) 57 SR(NSW) 17 (FC)

Payment into and out of court — Payment out — Costs — Land Acquisition Act
1906.

Farrell v Commonwealth of Australia (1953) 53 SR(NSW) 405 (Myers AJ)

Persons entitled — Owner — Who is owner — Mortgagor in possession.
Robert Reid & Co v Minister for Public Works (1902) 2 SR(NSW) 405 (FC)

Proceedings for — Action for compensation — Commonwealth — National
Security (General) Regulations — Action at law excluded.

Schweppes Ltd v Commonwealth of Australia (1944) 45 SR(NSW) 35 (FC)

Proceedings for — Action for compensation — National Security (General)
Regulations — “Just terms” — Basis of assessment — Dispossessed party saving
on overheads.

Carrier Air Conditioning Ltd v Minister of State for the Army (1944) 45 SR(NSW)
215 (FC)

Proceedings for — Action for compensation — National Security (General)
Regulations — “Just terms” — Basis of assessment — Restricted user of land by
agreement.

Brickworks Ltd v Minister of State for the Army (1944) 45 SR(NSW) 223 (FC)

Proceedings for — Action for compensation — National Security (General)
Regulations — Expenditure to preserve business.

Grace Bros Pty Ltd v Minister of State for the Army (1944) 45 SR(NSW) 206
(FC)

Proceedings for — Action for compensation — National Security (General)
Regulations — Saving in rental — Right to compensation for value of thing
taken.

Parbury Henty & Co Pty Ltd v Minister of State for the Army (1944) 45 SR(NSW)
275 (FC)

Proceedings for — Commonwealth — Issue for determination — Title of
claimant — Limited ownership — Reservation of “minerals” — Right to
compensation for minerals — Land containing deposits of limestone — Lands
Acquisition Act 1906 (Cth).

Hazeldell Ltd v The Commonwealth (1918) 18 SR(NSW) 342 (FC)

Proceedings for — Costs — Recovery of less than notified value — Irregularity in
notification — Matter of form — Applicant to pay costs.

Hart v Minister for Public Works (1904) 4 SR(NSW) 395 (PC)

Proceedings for — Trial — Parties — Various interests involved — Consolidation
of actions.

McMahon v Sydney County Council (1940) 40 SR(NSW) 427 (FC)

Statutory right to compensation — Owner — Possessory title — Obligation to
show true owner statute barred.

Re Clissold (1907) 7 SR(NSW) 638 (Simpson CJ in Eq)
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RESUMPTION AND ACQUISITION OF PROPERTY—continued
Compensation—continued

Time at which compensation estimated — Public Works Act 1900 — Date of
resumption — Occupation of land by owner for three years thereafter.

McSweeney v Commissioner for Railways (1914) 14 SR(NSW) 18 (FC)

Compensation proceedings

Action for compensation — Conditions precedent — Notification of valuation by
constructing authority — Mandamus to compel valuation — Person claiming
after compensation paid.

Re Broughton (1904) 4 SR(NSW) 662 (FC)

Action for compensation — Conditions precedent — Notification of valuation by
constructing authority — Resumption by notice in Government Gazette.

Edwards v Chief Commissioner for Railways (1912) 12 SR(NSW) 117 (FC)

Conditions precedent — Notification of valuation by constructing authority —
Mandamus to compel valuation.

Ex parte WM Howard Smith & Sons (1902) 2 SR(NSW) 376 (FC)

Evidence of value — Sales of comparable land — Voluntary sales — Valuation of
property years before and after resumption.

Harris v Minister for Public Works (1912) 12 SR(NSW) 149 (FC)

Valuation of claim — Issues — Amount of compensation — Costs.
Hart v Minister for Public Works (1902) 2 SR(NSW) 309 (FC)

Resumption under statutory power

Abuse of power — Proceedings for relief — Injunction — Proposal to resume land
in excess of power.

Campbell v Municipal Council of Sydney (1923) 24 SR(NSW) 179 (Street CJ in
Eq)

Conditions and limitations — Conditions precedent to resumption — Land
“required” — Consideration of definite scheme or plan — Improving and
remodelling portion of city — Excess of power — Injunction.

Campbell v Municipal Council of Sydney (No 2) (1923) 24 SR(NSW) 193
(Street CJ in Eq)

Conditions and limitations — Local government authority — Need for public
purpose — Resumption ineffective.

Howarth v McMahon (1950) 51 SR(NSW) 73 (Roper CJ in Eq)

Conditions and limitations — Local government authority — Stated purpose in
notice — Purposes not expressly stated in statute — Offices and works depot —
Valid resumption.

Murrurundi Electric Supply Co Pty Ltd v Council of Shire of Murrurundi (1951)
51 SR(NSW) 118 (Roper CJ in Eq)

Conditions and limitations — Main roads — Source of authority — Procedure —
Proclamation — Statement of purpose — Main Roads Act 1924 — Public Works
Act 1912, Pt V.

Tinker Taylor Pty Ltd v Commissioner for Main Roads (1960) 61 SR(NSW) 228
(FC)
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RESUMPTION AND ACQUISITION OF PROPERTY—continued
Resumption under statutory power—continued

Conditions and limitations — Provision of “public offices” — Resumption to
provide for State-controlled bank — Public Works Act 1912.

Caldwell v Rural Bank of New South Wales (1951) 53 SR(NSW) 415 (FC)

Conditions and limitations — Public Works Act 1900 — Resumption of part —
Whether compelled to take whole property.

McQuade v Whitfeld (1908) 8 SR(NSW) 320 (Simpson CJ in Eq)

Leased premises — Resumption of part of leased premises — Apportionment of
rent — Suspension of right to recover rent till apportionment — Public Works
Act 1912.

Perpetual Trustee Co v Franklin (1927) 27 SR(NSW) 525 (FC)

Local Government Act 1919 — Improvement and embellishment of area —
Damage to owners.

Thompson v Randwick Municipal Council (1949) 50 SR(NSW) 133 (Roper CJ in
Eq)

Notice of resumption — Construction of notice — Contents and evidentiary
effect — Public Roads Act 1897.

Ashcroft v Walker (1902) 2 SR(NSW) Eq 131 (Simpson CJ in Eq)

Notice of resumption — Date from which resumption takes effect — Notification
condition precedent — Resumption under Public Works Act 1912.

Blackwell v Railway Commissioners for NSW (1931) 31 SR(NSW) 302 (FC)

Notice of resumption — Statement of purpose — Sufficiency of notice — Work
not authorized by statute — Effect and validity of notice.

Motor Wheel & Tyre Co Ltd v Commissioner for Railways (1950) 50 SR(NSW)
205 (Roper CJ in Eq)

Occupation of resumed premises — Action for use and occupation of resumed
land.

Minister v Mathieson (1903) 3 SR(NSW) 298 (FC)

Powers of resumption — Public Works Act 1912 — Portion or whole — Suit to
enforce resumption of whole — Parties — Constructing authority as agent for
Crown.

Saunders v Railway Commissioner for New South Wales (1920) 21 SR(NSW) 7
(Harvey J)

Statutory right — Main Roads Act 1924 — Public Works Act 1912 — Resumption
of part — Duty to accept conveyance of whole — “House or other building or
manufactory” — Building partly destroyed — Portion still in use.

HT Seymour Pty Ltd v Commissioner for Main Roads (1942) 43 SR(NSW) 226
(Nicholas CJ in Eq)

Statutory right — Proviso for reversion where non-user — Subsequent conveyance.
Perpetual Trustee Co v Williams (1913) 13 SR(NSW) 209 (Street J)

Statutory right — Resumed property occupied by tenant of former owner —
Relationship between resuming authority and occupant — No relationship of
lessor and lessee created by resumption.

Moss v Glebe Municipal Council (1947) 48 SR(NSW) 208 (Roper CJ in Eq)
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SALE OF GOODS

Conditions and warranties

Correspondence with description — Article described in schedule — Delivery of
different article — Breach of condition — Contemporaneous oral agreement —
Evidence.

Sargood Gardiner Pty Ltd v Carmichael (1941) 42 SR(NSW) 85 (FC)

Express condition — Contract in writing — Collateral warranty — Breach —
Warranty or representation.

Marks v Hunt Bros (Sydney) Pty Ltd (1958) 58 SR(NSW) 380 (FC)

Express — Oral warranty where contract in writing — Statement prior to written
order for machine — Effect of subsequent hire purchase agreement.

F Jones & Co Pty Ltd v C G Grais & Sons Pty Ltd (1961) 62 SR(NSW) 410 (FC)

Fitness for a particular purpose — “Particular purpose” — Seller informed goods
for “export” — No means of classification — Merchantable quality — Goods of
inferior quality — Useful for some purposes.

Colyer Watson Pty Ltd v Riverstone Meat Co Pty Ltd (1944) 46 SR(NSW) 32
(Halse Rogers J)

Fitness for a particular purpose — Implied conditions and warranties — Verdict
for plaintiff on implied warranty — Sale of motor vehicles — Issue not raised by
parties — No point taken at trial — Appeal.

Anderson v Carrington (1927) 27 SR(NSW) 117 (FC)

Fitness for a particular purpose — Reliance on seller’s skill or judgment —
Expert intermediary — Purchase of tractor for road construction work — Sale of
Goods Act 1923.

Ashford Shire Council v Dependable Motors Pty Ltd (1958) 60 SR(NSW) 26 (FC)

Fitness for a particular purpose — Sale of specific goods — Sale of shoes by
retailer — Implied condition as to fitness.

Willis v David Jones Ltd (1934) 34 SR(NSW) 303 (FC)

Fitness for a particular purpose — Written agreement excluding warranties other
than those in agreement — Purpose made known to seller — Admissibility in
evidence of conversation prior to agreement.

Criss v Alexander (1928) 28 SR(NSW) 297 (FC)

Fitness for particular purpose — Particular purpose — Description of goods
implying purpose — Full cream milk powder for export and resale.

Westminster Trading Co Pty Ltd v Pardale Trading Co Pty Ltd (1949) 50
SR(NSW) 44 (FC)

Fitness for particular purpose — Sale of specified article under trade name —
Implied condition as to fitness — Damages — Onus of proof in mitigation.

Criss v Alexander (No 2) (1928) 28 SR(NSW) 587 (FC)

Implied conditions and warranties — Correspondence with description — Sale of
vessel subject to trial and approval — Trial and inspection given — Vessel not in
accordance with description.

Thomas v Nelson (1920) 20 SR(NSW) 579 (FC)
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SALE OF GOODS—continued
Conditions and warranties—continued

Implied conditions and warranties — Exclusion of implied conditions and
warranties — Supply for use for particular purpose.

Gemmell Power Farming Co Ltd v Nies (1935) 35 SR(NSW) 469 (FC)

Implied conditions and warranties — Exclusion of implied conditions and
warranties — Written agreement excluding warranties other than those contained
in agreement — Implication of promise by virtue of oral statement — Fitness of
goods for particular purpose — Purpose made known by purchaser.

Mechanical Horse (Australasia) Pty Ltd v Council of City of Broken Hill (1941)
41 SR(NSW) 135 (FC)

Merchantable quality — Compliance with condition or warranty — What
constitutes merchantable quality — Sale of canned beetroot to wholesale
grocer — Deterioration in storage.

George Wills & Co Ltd v Davids Pty Ltd (1956) 56 SR(NSW) 237 (FC)

Merchantable quality — Warranty as to quality — Warranty excluding all other
“obligations or liabilities” — Implied warranty of merchantable quality not
excluded — Sale of Goods Act 1923.

Eimco Corporation v Tutt Bryant Ltd (1970) 72 SR(NSW) 612 (CA)

Sale by sample — Exhibition of sample during negotiation — No reference to fact
in written contract — Admissibility of evidence.

LG Thorne & Co Pty Ltd v Thomas Borthwick & Sons (A/Asia) Ltd (1955) 56
SR(NSW) 81 (FC)

Sale by sample — Reference to goods supplied under former contract as sample.
Black v Bryant (1902) 2 SR(NSW) 364 (FC)

Sale of machines — Inaccurate beyond limit of toleration — Action to recover
purchase price — Defects unknown to vendor — Effect of sale.

Fraser, Uther & Co v Wedderburn (1923) 23 SR(NSW) 317 (FC)

Subject matter — Effect of words of approximation — Sale of stock — Estimate
of number — Delivery of lesser number — Warranty as to number.

Carter v Goldsbrough Mort & Co (1913) 13 SR(NSW) 696 (FC)

Waiver of conditions — Condition as to time of shipment — Effect of clause that
seller not to be responsible for delay caused by war etc — Acceptance of portion
of goods shipped.

Lubrano v Gollin & Co (1919) 19 SR(NSW) 214 (FC)

Contract

Delivery — What amounts to delivery — Contract to deliver goods in England —
Agent named by buyer — Tender of documents by agent — Agent without
instructions — No explanation to agent.

JWH Turner & Co v O’Riordan (1924) 24 SR(NSW) 421 (FC)

FOB contracts — Tender of documents by seller — What are proper documents —
Shipping receipt called “bill of lading” — Custom of trade.

Hogan v Martin & Co (1916) 16 SR(NSW) 68 (FC)
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SALE OF GOODS—continued
Contract—continued

Performance of — Duties of seller and buyer — As to delivery — Delivery in
“bond” or “fob” — Duty of buyer to notify place of delivery — Assignment of
contract — Implied agreement to indemnify — Right of indemnity.

Travers v Richardson (1920) 20 SR(NSW) 367 (Street CJ in Eq)

Subject matter — Interpretation of particular expressions — “Whole of present
crop” to be pulled by specified date — Delay in harvesting immature fruit.

Allen v Buckley (1910) 10 SR(NSW) 727 (FC)

Express condition

Offer to supply certain goods — Order “acknowledged” by vendor “subject to
inspection” — Agreement to divide cost of inspection — Failure to supply goods
described.

Palmer v Norman (1921) 21 SR(NSW) 809 (FC)

Stipulations as to time — Whether essence of contract — Time of shipment —
Construction.

Lubrano v Gollin & Co Pty Ltd (1921) 21 SR(NSW) 300 (FC)

Mercantile contracts

CIF contracts — Shipping documents — Documents representing that goods on
certain ship — Arrival on another ship — Payment by bill on sight of
documents — Acceptance and dishonour of bill — Action on bill —
Consideration.

Barry v Slade (1920) 20 SR(NSW) 121 (FC)

CIF contracts — Shipping documents — Insurance policy not available — Note in
lieu of policy — Undertaking to claim for loss — Delivery order on ship — Sub-
order.

Slade v JJ Sullivan Ltd (1920) 21 SR(NSW) 90 (FC)

CIF contracts — Shipping documents — Obligations of buyer — Goods shipped
from New York to Sydney — Contract price expressed in US dollars — Sight
draft payable in Sydney expressed in pounds sterling — Certificate of insurance
in lieu of policy — Guarantee of seller to insure.

Lascelles & Co v George Wills & Co Ltd (1921) 21 SR(NSW) 773 (FC)

Passing of property and risk

Goods at buyer’s risk — Property passed when goods shipped — Subject matter of
contract — “All printing paper required” for particular purpose — Large stock of
paper already supplied.

Chipman v Bennett (1903) 3 SR(NSW) 653 (FC)

Goods not in deliverable condition — Contract to sell millable marketable
hardwood — Timber to be felled and placed on ramps — Measurement at
purchaser’s mill — Property passed when goods placed on ramps.

Joseph Reid Pty Ltd v Schultz (1949) 49 SR(NSW) 231 (FC)

Mercantile contracts — CIF contracts — Contract made in Sydney — Goods
ordered to be shipped from abroad.

Lorimer v Slade (1905) 5 SR(NSW) 71 (FC)
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SALE OF GOODS—continued
Passing of property and risk—continued

Passing of property — Contracts providing for pro forma delivery — Actual
delivery to be given on payment in cash — Purchaser allowed to remove sheep
before payment.

Scotton v John Bridge & Co Ltd (1919) 19 SR(NSW) 70 (FC)

Passing of property — Delivery of documents of title to goods — Warrant
representing warehoused goods — Delivery by holder of warrant indorsed with
delivery order — Evidence of transfer — Intention of parties.

Burns Philp & Co v Dingle & Co (1923) 23 SR(NSW) 240 (FC)

Passing of property — Sale of cattle — Payment at time of agreement — Delivery
at later date — Property passing at delivery.

McKeown v Knowles (1919) 19 SR(NSW) 46 (FC)

Unascertained or future goods — Engines manufactured in America for Sydney —
Inspection and approval in America — Further inspection under steam in Sydney.

Sydney Harbour Trust Commissioners v Wilson (1907) 7 SR(NSW) 225 (FC)

Performance of contract

Duties of seller and buyer — As to delivery — Delivery of contract goods mixed
with other goods — Right of buyer to reject whole — Sale of sheep.

W Angliss & Co Ltd v Horsley & Fraser (1920) 20 SR(NSW) 386 (FC)

Duties of seller and buyer — Delivery — Consignment of goods to agent for sale
in foreign market — Usage of that market.

Bosanquet v Mofflin (1906) 6 SR(NSW) 617 (FC)

Duties of seller and buyer — Purchase of goods “Calcutta shipped” — Alleged
custom of shipment by one route — Shipment by another route — Action for
non-acceptance — Measure of damages — Resale after delay — Justification for
delay.

Burns Philp & Co v Louis Phillips & Co (1913) 13 SR(NSW) 461 (FC)

Price

Future delivery — Price to be price ruling at date of delivery — Validity of
agreement.

Barnett v Ira L & A C Berk Pty Ltd (1952) 52 SR(NSW) 268 (FC)

Promise to increase letter of credit for goods — Promise made under threat to
rescind — Goods increased in price — Right to increased payment — Absence
of consideration.

TA Sundell & Sons Pty Ltd v Emm Yannoulatos (Overseas) Pty Ltd (1955) 56
SR(NSW) 323 (FC)

Remedies for breach of contract

Action for non-acceptance — Goods in two consignments — Non-acceptance of
second shipment — First shipment accepted — No right of rejection — Single
contract.

Stunzi Sons Ltd v House of Youth Pty Ltd (1959) 60 SR(NSW) 220 (FC)
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SALE OF GOODS—continued
Remedies for breach of contract—continued

Measure of damages — Breach of warranty — Remoteness of damage — Sub-
sale — Damages recovered by sub-vendee from sub-vendor — Action by
original vendee against original vendor — Negligence of sub-vendee’s
employees.

Sheahan v Stockman (1922) 22 SR(NSW) 415 (FC)

Measure of damages — Non-acceptance — Remoteness of damages —
Commission payable to agent.

O’Neill v Whittaker (1918) 18 SR(NSW) 39 (FC)

Measure of damages — Non-delivery — Damages fixed by agreement.
Burkard & Co Ltd v Wahlen (1928) 28 SR(NSW) 607 (FC)

Measure of damages — Remoteness of damage — Liabilities incurred — Contract
to ship goods on specified date — Late shipment — Extra import duty incurred.

Emu Gravel and Road Metal Co v Gibson (1903) 3 SR(NSW) 204 (FC)

Remedies of buyer — Wrongful repossession by seller — Trespass to goods and
conversion — Measure of damages — Compensatory damages — Exemplary
damages — Interest not awarded — Common Law Procedure Act 1899.

Inglis Electrix Pty Ltd v Healing (Sales) Pty Ltd (1967) 69 SR(NSW) 311 (CA)

Remedies of seller — Contract for sale of sheep — Vendor absent on day of
delivery — Purchaser entering property through locked gate — Delivery by
person found on property — No evidence as to authority — Claim for trespass
and conversion.

Singh v Smithenbecker (1923) 23 SR(NSW) 207 (FC)

Sale of business

“Sale” — “At valuation” — Stock at valuation — Fair value had to be paid —
Contract not void for uncertainty.

Wenning v Robinson (1964) 64 SR(NSW) 157 (CA)

Subject matter

Effect of words of approximation — Sale of stock — Estimate of number —
Delivery of lesser number — Warranty of number.

Paech v Beazley (1919) 19 SR(NSW) 301 (FC)

Transfer of title

By non-owner — Estoppel of true owner — Estoppel from denying authority —
Action against party financing used car dealer — No dealing as mercantile agent
in ordinary course of business — Sale of Goods Act 1923 — Factors (Mercantile
Agents) Act 1923.

Raffoul v Esanda Ltd (1970) 72 SR(NSW) 633 (CA)

By non-owner — Purported sale by hirer with option to purchase — No right to sell
at time of sale — Successive purchasers — Title later acquired — Whether
defects in title cured when title acquired — Doctrine of “feeding the contract”.

Patten v Thomas Motors Pty Ltd (1965) 66 SR(NSW) 458 (CA)
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SALE OF GOODS—continued
Transfer of title—continued

By non-owner — Seller “continues in possession” — Goods held by seller as
bailee — Sale not in ordinary course of business — Estoppel of true owner —
Sale of Goods Act 1923.

Pacific Motor Auctions Pty Ltd v Motor Credits (Hire Finance) Ltd (1965) 66
SR(NSW) 8 (PC)

SALES TAX

Liability for

What constitutes manufacture — Sale of flowers in made-up form — Sale of
office furniture by liquidator.

Re Searls Ltd (1932) 33 SR(NSW) 7 (SC Harvey CJ in Eq)

Offences

Prosecution — Evidence and onus of proof — Constitutional validity — Law
providing for definition and punishment of tax offences — Ancillary
legislation — Sales Tax Procedure Act 1934 (Cth).

Ex parte Dymond; Re McCauley (1959) 61 SR(NSW) 587 (FC)

SET-OFF, COUNTER-CLAIM AND CROSS-ACTION

Counter-claim

What matters may be raised — Right of plaintiff to counter-claim against
defendant — Defensive counter-claim — In answer to defendant’s counter-
claim — Striking out counter-claim — Discretion of court.

Shannon v Smith (1914) 14 SR(NSW) 253 (Harvey J)

Set-Off

Operation of — Agreement for set-off — Effect — Life insurance policy — Debt
payable forthwith — Value of payment not reduced.

Re Estate of Mackenzie; Forsyth v Commissioner of Stamp Duties (1965) 66
SR(NSW) 359 (CA)

What may be set-off

Equitable set-off — Stay of execution — Decree of High Court — Undertaking to
indemnify contained in decree — Carrying out decree — Excessive execution —
Reference to determine amount due under decree.

McLaughlin v Vale of Clwydd Coal Mining Co Ltd (1905) 5 SR(NSW) 590
(Simpson CJ in Eq)

SHERIFF

Fees and charges

Statutory right to fees — Waiver — Bailiff’s fees.
Withers v Williams (1905) 5 SR(NSW) 700 (FC)

When entitled to — Poundage fees — Execution of writ of ca sa.
Re William Arnott; Ex parte The Sheriff (1929) 29 SR(NSW) 339 (FC)
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SHERIFF—continued
Fees and charges—continued

Who liable for — Bailiff’s fees — Liability of attorney of execution creditor.
Egan v Butler (1906) 6 SR(NSW) 389 (FC)

SHIPPING AND NAVIGATION

Actions for loss and injury in transit

Clauses limiting liability — Onus of proof — Delivery of goods in damaged
condition — “Insufficiency of packing” — Damages — No declaration of value
in bill of lading.

Parke, Lacey, Hardie Ltd v The Ship “Clan MacFadyen” (1930) 30 SR(NSW)
438 (Street CJ)

Admiralty jurisdiction

Claims — Claim for cost of “necessaries” — What are necessaries.
Christie v The Ship “Karu” (1926) 27 SR(NSW) 443 (Street CJ)

Costs fees and expenses — Of successful parties generally — Party claiming
excessive amount — Costs and damages thereby occasioned.

Olson and Mahony SS Co v The Ship “Thelma” (1913) 14 SR(NSW) 10 (Street J)

Costs — Solicitor’s lien for costs — Proceeds of sale of ship in court.
HS Bird & Co v The Ship “Karu” (1927) 27 SR(NSW) 476 (Street CJ)

Jurisdiction in general — In respect of what matters action will lie — Action
against Crown for damage caused by collision with Crown vessel.

South Coast Road Metal Quarries v Whitfield (1914) 14 SR(NSW) 300 (FC)

Practice — Admissibility of further evidence on appeal — Expert evidence —
Inferences from photographs.

United States Shipping Board v The Ship “St Albans” (1928) 29 SR(NSW) 162
(FC)

Practice — Consolidation of suits — Claims for non-delivery of goods.
The Ship “Marlborough Hill” v Alex. Cowan & Sons Ltd (1920) 21 SR(NSW)

101 (PC)

Practice — Cross-actions in collision cases — What party made plaintiff.
AUSN Co v SS Hero (1908) 9 SR(NSW) 70 (Darley JC)

Practice — Leave to appear — Action for towage — Mortgagees and lienees.
Brown v The Ship “Solgran” (1909) 9 SR(NSW) 230 (Street J)

Practice — What suits may not be consolidated — In respect of non-delivery of
goods.

Alex. Cowan & Sons Ltd v The Ship “Marlborough Hill” (1919) 19 SR(NSW)
306 (FC)

Bills of lading

Contract to carry goods — Carriage between nations — Obligation to carry when
requested — Breach — Purchase of alternative goods.

Co-Operative Box Co of NSW v ED Pike & Co Ltd (1919) 19 SR(NSW) 424 (FC)
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SHIPPING AND NAVIGATION—continued
Bills of lading—continued

Delivery — Terminating responsibility at ship’s tackles — Effect — Liability for
non-delivery of cargo.

Denham v Clan Line of Steamers Ltd (1917) 17 SR(NSW) 317 (FC)

Delivery — Terminating responsibility at ship’s tackles — General effect of such
clause.

Denham v Clan Line Steamers Ltd (1918) 29 SR(NSW) 65 (PC)

Delivery — Terminating responsibility at ship’s tackles — Unloading by stevedores
as independent contractors — Damage to goods after discharge — Protection of
stevedores by terms of bill of lading.

Waters Trading Co Ltd v Dalgety & Co Ltd (1951) 52 SR(NSW) 4 (FC)

Delivery — Terminating responsibility at ship’s tackles — Validity of such
clause — Damage sustained after bill of lading handed over.

Fairfax v New Zealand Shipping Co Ltd (1912) 12 SR(NSW) 572 (FC)

Freight and lien — Abandonment of voyage due to war conditions — Return of
goods — No communication with shipper — Right to recover back freight —
Duty of master in emergency.

Barker v Burns Philp & Co Ltd (1944) 45 SR(NSW) 1 (FC)

Freight and lien — Abandonment of voyage owing to war conditions — return of
goods — No communication with shipper — Right of shipowner to recover back
freight.

Gillespie Bros Pty Ltd v Burns Philp & Co Ltd (1946) 47 SR(NSW) 122 (FC)

Validity of clause — Inconsistent with statute — Agreement designating tribunal to
determine dispute.

Wilson v Compagnie Des Messageries Maritimes (1954) 54 SR(NSW) 258 (FC)

Carriage of goods by sea

Actions for loss and injury in transit — Evidence and onus of proof —
Sufficiency of prima facie case of negligence — Bills of lading with clause
inconsistent with statute — Time for making claim.

Colonial Sugar Refining Co Ltd v British India Steamship Navigation Co Ltd
(1931) 32 SR(NSW) 245 (Halse Rogers J)

Bills of lading — Loading and unloading of cargo — Negligent unloading by
independent contractors — Limitation of liability — Liability of stevedores
limited.

Gilbert, Stokes & Kerr Pty Ltd v Dalgety & Co Ltd (1948) 48 SR(NSW) 435
(Owen J)

Loss or injury in transit — Evidence and onus of proof — Cargo damaged by sea
water entering hold — Damage due in part to unseaworthiness and in part to
negligent management of ship — Nature of seaworthiness.

Commonwealth of Australia v Burns Philp & Co Ltd (1946) 46 SR(NSW) 307
(Owen J)
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SHIPPING AND NAVIGATION—continued
Collisions

Contributory negligence — What amounts to — One vessel not keeping proper
look-out — Other vessel not keeping look-out astern.

The Ship “Mintaro” and The Ship “Wairuna” (1909) 9 SR(NSW) 97 (Street DJC)

Damages — Allowance for detention — Remoteness.
Weston v Huddart Parker Ltd (1922) 23 SR(NSW) 261 (Street CJ in Eq)

Limitation of liability — “Owner” — Letting of tug with lighter attached — Non-
registration of lighter — Damage due to negligence — Lighter contributing
factor to collision.

Shell Oil Co of Australia Ltd v McIlwraith McEacharn Ltd (1944) 45 SR(NSW)
144 (FC in Admiralty)

Limitation of liability — Actual fault or privity — Seaworthiness.
“The Millimumul” (1930) 30 SR(NSW) 461 (FC)

Negligence — Contributory negligence — Vessel exceeding speed limit — Ferry
suddenly altering course — Apportionment.

Sydney Ferries Ltd v The Ship “Tahiti” (1930) 30 SR(NSW) 360 (Halse Rogers J)

Negligence — Evidence — Photographs taken at time of collision — Determination
of position of vessels — Expert opinion evidence.

United States Shipping Board v The Ship “St Albans” (1931) 31 SR(NSW) 333
(PC)

Negligence — Liability — Innocent vessel damaged by fault of two others — Right
to recover from either.

Coal Cliff Collieries Ltd v The Saros (1915) 16 SR(NSW) 11 (Street J)

Negligence — Pilots — Liability for negligence of pilots — Of Government —
Compulsory piloting.

Actieselskabet Bannockburn v Williams (1912) 12 SR(NSW) 665 (FC)

Negligence — Presumption of fault — Collision with ship at anchor.
Charles Nelson Co v The Ship “Keishin Maru” (1921) 22 SR(NSW) 102

(Street CJ in Eq)

Negligence — Rules to prevent collisions — Duty where vessel bound to keep
course and speed.

The Ship “Suva” and The Ship “Hero” (1908) 9 SR(NSW) 78 (Street DJC)

Negligence — Rules to prevent collisions — Duty where vessel bound to keep
course and speed — Narrow channel — Crossing vessels.

United States Shipping Board v The Ship “St Albans” (1928) 28 SR(NSW) 429
(Street CJ)

Negligence — Sufficiency of proof — Collision between ferries — Current
affecting ferries — Current caused by propeller trials by shipping line —
Effective cause of accident.

Bond v Sydney Harbour Ferries Pty Ltd; Blue Star Line Ltd (Third Party) (1956)
56 SR(NSW) 351 (FC)

Presumption of fault — Breach of statutory regulation.
Butler v The Ship “Millimumul” (1930) 30 SR(NSW) 182 (FC)
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SHIPPING AND NAVIGATION—continued
Ferries and punts

Liability of local authority — Negligence — Road-ferry-punt — Mere non-
feasance — Novus actus interveniens — Volenti non fit injuria — Attempted
rescue by passenger — Death by drowning.

Evenden v Shire of Manning (1929) 30 SR(NSW) 52 (FC)

Marine inquiries and certificates

Conduct of Inquiry — Report and charge — Need to furnish report or statement of
charge — Appeal — Documents and charts used on Inquiry.

Robbie v Director of Navigation (1944) 44 SR(NSW) 407 (Halse Rogers J)

Finding — Finding of misconduct — Suspension of certificate — “Gross”
misconduct.

Ex parte Rosman; Re Williams (1935) 35 SR(NSW) 541 (FC)

Report and charge — Notice of inquiry — Appropriate form when officer not
necessarily involved — Jurisdiction of court to proceed with question of officer’s
conduct.

Firth v Director of Navigation (1950) 50 SR(NSW) 119 (Maxwell J)

Masters and officers

Duties and liabilities — Particular offences — Carrying excessive number of
passengers on particular deck.

Ex parte Mitchelmore (1908) 8 SR(NSW) 224 (FC)

Qualification, duties and liabilities — Duties and liabilities — Liability of master
for unseaworthy ship — Knowledge of defect — Master himself injured.

Christiansen v Gilday (1948) 48 SR(NSW) 352

Salvage

Consolidation of suits — Payment into court — Separate representation of co-
salvors — Distribution of salvage — Costs.

The SS “Whangape” (1910) 10 SR(NSW) 704 (Vice-Admiralty Court Street DJC)

Quantum of remuneration — Essential elements of service — Amount to be
awarded.

North Coast Steam Navigation Co v The Ship “Eugene” (1909) 9 SR(NSW) 246
(Street DJC)

Quantum of remuneration — No danger to life or unusual skill required — No
immediate danger to ship.

Brown v The Ship “Darnholme” (1922) 23 SR(NSW) 195 (Street CJ in Eq)

Quantum of remuneration — Principles of assessment — Case for substantial
award — Apportionment.

Brown v The Ship “Honolulu Maru” (1924) 24 SR(NSW) 309 (Street CJ in Eq)

Quantum of remuneration — Services involving no danger to life and no unusual
skill — Service rendered by State Government trawler.

Stuart v The Ship “Columbia River” (1921) 21 SR(NSW) 674 (Street CJ in Eq)
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SHIPPING AND NAVIGATION—continued
Salvage—continued

Who is “salvor” — Voluntariness of service — Master and crew of pilot
steamer — “Ship belonging to Her Majesty”.

Owens v The Ship Alexa (1914) 14 SR(NSW) 389 (Sly J)

Who is salvor — Pilot — Right to salvage reward above pilot fees.
Wilson v The Ship Tasman (1915) 15 SR(NSW) 128 (Street J)

Who is salvor — Sufficiency of danger — Incapacity or insufficiency of crew —
Conduct of persons on board vessel — Subsequent danger through own default.

Australian United Steam Navigation Co Ltd v The Ship “William E Burnham”
(1921) 21 SR(NSW) 224 (Street CJ in Eq)

Seamen

Discharge and dismissal — Vessel sold — Sale in foreign port — Right to
compensation.

McKernan v Australian Commonwealth Shipping Board (1928) 29 SR(NSW) 107
(FC)

Wages — Incapacitated seaman — Effect of acceptance of workers compensation
payments — Agreement providing for payment during illness — Right to
payment under agreement.

Horlock v The North Coast Steamship Navigation Co (1927) 27 SR(NSW) 236
(FC)

Wages — Incapacitated seamen — Period for which wages payable — Termination
of liability — Incapacity due to accident — Certificate of recovery by medical
attendant — Permanent incapacity for work as seaman.

Lawrence v Huddart Parker Ltd (1929) 29 SR(NSW) 542 (FC)

Wages — Proceedings to recover — Complaint dismissed — Right of appeal —
Judgment to be “final”.

Edgecombe v Australian Steamship Pty Ltd (1922) 22 SR(NSW) 653 (FC)

Towage

Contract to tow ship — Collision with vessel “whilst towing” — Death and
personal injury to members of crew of tug — Payments by tug-owner — Right to
indemnity from hirer.

J Fenwick & Co Pty Ltd v Federal Steam Navigation Co Ltd (1943) 44 SR(NSW)
1 (FC)

Wharfage rates and charges

Harbour and light rate — Liability of owner.
Ex parte Brown (1913) 13 SR(NSW) 540 (FC)

Wrecks

Wreck impeding navigation — Order for removal — Liability of owner after
abandonment or sale.

Ex parte Corrigan (1913) 13 SR(NSW) 232 (FC)
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SOCIAL WELFARE

National Health legislation

Medical services — Committee of Inquiry — Disallowance of claims by medical
practitioner — Specification of medical services — What amounts to —
Pensioner medical service — National Health Act 1953 (Cth).

Perkins v The Commonwealth (1964) 65 SR(NSW) 124 (CA)

SPECIFIC PERFORMANCE

Alternative relief

Damages — In addition to or in substitution for specific performance —
Abandonment of specific performance claim — Alternative claim for damages.

Jones v Pease (1909) 10 SR(NSW) 64 (Simpson CJ in Eq)

Damages — In addition to or in substitution for specific performance — Breaches
of covenants — Claims arising out of same transactions — Transaction
containing several covenants — Breach of one covenant entitling plaintiff to
equitable relief.

Wright v Carter (1923) 23 SR(NSW) 555 (Owen J)

Contracts

Contracts to build — Building to be erected not sufficiently defined — Land not
obtained under contract.

Thomas v Harper (1935) 36 SR(NSW) 142 (Long Innes CJ in Eq)

Defences

Conduct of parties — Acts inconsistent with continuance of contract —
Repudiation or rescission by plaintiff — Agreement for lease — Prior action for
ejectment — Acceptance of rent after election — Effect.

Fullers Theatres Ltd and Majestic Amusements Ltd v Musgrove (1922) 23
SR(NSW) 65 (Owen AJ)

From conduct of parties — Absence of readiness and willingness — Payment of
purchase money — Refusal to pay balance due except subject to abatement.

Poggioli v King (1921) 21 SR(NSW) 667 (Street CJ in Eq)

From conduct of parties — Hardship and duress — Contract to give title under
Real Property Act 1900 — Mistake of agent.

Fischer v Bennett (1911) 11 SR(NSW) 399 (Cullen CJ)

From conduct of parties — Mistake — Unilateral mistake — Mistake as to
meaning of agreement — Sale of conditionally purchased land — Price
“calculated on freehold basis” — Unambiguous expression — Damages.

Goldsbrough, Mort & Co, Ltd v Quinn (1909) 10 SR(NSW) 170 (Simpson CJ in
Eq)

From nature of contract — Where continuous orders or constant supervision
required — Agreement to assign lease — Consent to assignment required —
Whether that requirement defence.

Macaulay v Greater Paramount Theatres Ltd (1921) 22 SR(NSW) 66 (Harvey J)
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SPECIFIC PERFORMANCE—continued
Defences—continued

Hardship and duress — Vendor and purchaser — Sale of more land than vendor
owns — Exercise of court’s discretion.

Gall v Mitchell (1924) 24 SR(NSW) 503 (Harvey J)

Particular contracts

Guarantee and indemnity — Jurisdiction in equity.
McIntosh v Dalwood (No 4) (1930) 30 SR(NSW) 415 (FC)

Guarantee and indemnity — Jurisdiction in equity — Liability of principal debtor
crystallized into actual present demand — Suit brought before actual payment by
principal debtor.

McIntosh v Dalwood (No 3) (1930) 30 SR(NSW) 332 (Harvey CJ in Eq)

Sale of land

Common mistake — Rectification — Jurisdiction to order rectification and specific
performance.

Montgomery v Beeby (1930) 30 SR(NSW) 394 (Long Innes J)

Non-severability of terms — Agreement to perform personal services —
Impossibility of court supervising performance.

Richardson v Lenehan (1930) 30 SR(NSW) 457 (Harvey CJ in Eq)

Personal covenant to pay — Avoided by statute — Repeal of statute — Revival of
liability — Covenant not revived — Moratorium Act 1930.

Eastwood-Epping Ice and Fuel Co Ltd v Pittock (1938) 38 SR(NSW) 671
(Nicholas J)

STAMP DUTIES

Amount payable

Sales for a consideration in shares — New company — Evidence of value at date
of issue.

Commissioner for Stamp Duties v Broken Hill South Extended Ltd (1911) 11
SR(NSW) 391 (PC)

Assessment

Agreement to sell land and build on land — Conveyance to precede building —
Distinct considerations — Duty payable on consideration for conveyance —
Stamp Duties Act 1920.

Bambro (No 2) Pty Ltd v Commissioner of Stamp Duties (1963) 63 SR(NSW) 522
(FC)

Conveyance of property — Under which Act dutiable — Written agreement for
sale in 1919 — Oral agreement for sale and transfer in 1920.

Deasy v Commissioner of Stamp Duties (1921) 21 SR(NSW) 505 (FC)

Fines — Liability to fine — Time of execution — Stamping within two months of
being “first executed” — Interval between date of signing by assignee and
assignor — Stamp Duties Amendment Act 1904.

Ex parte Burrows (1906) 6 SR(NSW) 606 (FC)
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STAMP DUTIES—continued
Assessment—continued

Policy of insurance — Coverage for several matters — Primarily for car
insurance — Calculation of duty.

NRMA Insurance Ltd v Commissioner of Stamp Duties (1956) 56 SR(NSW) 314
(FC)

Sales for a consideration in shares — Valuation of shares — Face value —
Market value — Evidence of value.

Re Broken Hill South Extended Ltd (1909) 9 SR(NSW) 551 (FC)

Sales of mixed realty and personalty — Sale of grazing property as going
concern — Bona fide apportionment of purchase price between land and stock —
Exemptions — “Goods wares and merchandise” — Whether includes livestock.

Elsworth v Commissioner of Stamps (1920) 20 SR(NSW) 305 (FC)

Sales of mixed realty and personalty — Sale of hotel — Lease, licence and
goodwill — True consideration for transfer of lease.

Tooth & Co Ltd v Commissioner of Stamp Duties (1909) 9 SR(NSW) 652 (FC)

Sales of mixed realty and personalty — Sale of racecourse — Transfer of land —
Sale of business and goodwill — Separate contracts — Business and goodwill
inseparable from land.

Re Rosehill Racecourse Co (1905) 5 SR(NSW) 402 (FC)

Instruments liable

Agreement to sell mineral claim or lease — Applicant for mineral lease selling
rights as applicant.

Attorney-General v Cobar Corporation Ltd (1909) 10 SR(NSW) 71 (Simpson CJ
in Eq)

Conveyance or transfer of land — Reconveyance to trustees of land conveyed by
way of advancement.

Byrnes v Commissioner for Stamps (1910) 10 SR(NSW) 210 (FC)

Conveyance or transfer on sale — Agreement to exchange debentures for shares.
English Electric Co of Australia Ltd v Commissioner of Stamp Duties (1924) 24

SR(NSW) 321 (FC)

Conveyance or transfer on sale — Agreement to sell — Purchaser acting for
company to be formed — Transfer to company — Duty paid for both
transactions — Right to refund.

Vickery v Commissioner of Stamp Duties (1950) 51 SR(NSW) 79 (FC)

Conveyance or transfer on sale — Conveyance purporting to be by way of
confirmation — Intention of parties.

Cunningham v Commissioner for Stamps (1908) 8 SR(NSW) 338 (FC)

Conveyance or transfer on sale — Imposition of ad valorem duty — Transfer of
property by company to holding company — Transaction expressed as sale at
nominal price — Stamp Duties Act 1920-1956.

Davis Investments Pty Ltd v Commissioner of Stamp Duties (1957) 58 SR(NSW)
229 (FC)
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STAMP DUTIES—continued
Instruments liable—continued

Conveyance or transfer on sale — Reconveyance to trustees of land conveyed by
way of advancement.

Byrnes v Commissioner for Stamps (1911) 11 SR(NSW) 499 (FC)

Conveyance or transfer on sale — Sale to purchaser or nominee — Conveyance to
company incorporated for nomination — Nominated by purchaser — Imposition
of ad valorem duty — Stamp Duties Act 1920.

Lake Victoria Ltd v Commissioner of Stamp Duties (1949) 49 SR(NSW) 262 (FC)

Declaration of trust — Deed establishing pension scheme for employees of
company — Money payable by company to trustees — Stamp Duties Act 1920.

Toohey’s Ltd v Commissioner of Stamp Duties (1960) 60 SR(NSW) 539 (FC)

Deed of any kind not otherwise charged — Transfer of portion of mortgaged
property — Consent of mortgagee — Indorsement on transfer — “Discharge”.

NSW Realty Co v Commissioner of Stamp Duties (1921) 21 SR(NSW) 651 (FC)

Deed of settlement — Duty to consider substance of transaction.
McAlary v Commissioner of Stamp Duties (1917) 17 SR(NSW) 552 (FC)

Deed of settlement — Treasury bonds — Exemption of transfer from taxation —
Transfer to trustees to be held on declared trusts — Whether within exemption.

Chartres v Commissioner of Stamp Duties (1947) 47 SR(NSW) 389 (FC)

Lease and agreements for lease — Agreement for lease — Supplemental
agreement — Extension of term and increase in rent — Amendment of original
lease — Stamp Duties Act 1920.

Mena House Ltd v Commissioner of Stamp Duties (1964) 64 SR(NSW) 290 (CA)

Licence to dig and grant to carry away minerals — Whether a profit à prendre —
“Conveyance on sale” — “Lease” — Sale of “right not before in existence” —
Stamp Duties Act 1920.

Ex parte Henry; Re Commissioner of Stamp Duties (1962) 63 SR(NSW) 298 (FC)

Receipts — What constitutes receipt — Acknowledgement on butt of cheque book.
Clough v Cox (1907) 7 SR(NSW) 210 (FC)

Receipts — What constitutes — Cash docket — Cash sale in shop — Memo of
transaction handed to purchaser.

Duncan v Farmer & Co Ltd (1920) 21 SR(NSW) 54 (FC)

Receipts — What constitutes — Document setting out terms of sale — Document
delivered with goods — Cash transaction.

H Small & Co Pty Ltd v Commissioner for Stamp Duties (1949) 50 SR(NSW) 141
(FC)

Transfer of shares — “Share certificate” — Certificate that person is holder of
shares.

Vegetable Creek Tin Mining Co (No Liability) v Commissioner of Stamp Duties
(NSW) (1921) 21 SR(NSW) 474 (FC)

Voluntary transfer — What amounts to — Transfer of shares in consideration of
execution by transferee of retransfer.

Fyfe v Commissioner for Stamps (1906) 6 SR(NSW) 56 (FC)
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STAMP DUTIES—continued
Offences

Recovery of fines and penalties — Who may lay information — Common
informer — Whether need to allege and prove intent to evade duty or to defraud.

Ex parte MacFarlane (1926) 26 SR(NSW) 473 (FC)

Recovery of duty

Death duties — “Property comprised in the gift” — Gift of money used to purchase
land — Notional estate to include money not land — Stamp Duties Act 1920.

Drew v Commissioner of Stamp Duties (1967) 69 SR(NSW) 96 (CA)

Gift duty — Gift of money — Duty paid by estate — Right of reimbursement —
Gift Duty Assessment Act 1941 (Cth) — Stamp Duties Act 1920.

Armstrong v Commissioner of Stamp Duties (1967) 69 SR(NSW) 38 (CA)

Transactions liable

Conveyance or transfer without consideration — “Consideration” — Reduction
of capital by company — Distribution in specie — Transfer of shares owned on
other companies — Stamp Duties Act 1920.

Archibald Howie Pty Ltd v Commissioner of Stamp Duties (1948) 48 SR(NSW)
318 (FC)

General principles — Substance of transaction — Deed gifting personal estate —
Whether gift made.

Mack v Commissioner of Stamps (1920) 20 SR(NSW) 339 (FC)

Unstamped document

Admissibility in evidence — Admissibility of unstamped document — Solicitor
providing undertaking to stamp — Stamp Duties Act 1920.

Dimmock v Whymark (1964) 65 SR(NSW) 194 (CA)

Admissibility in evidence — At what stage required to be stamped.
Ralston v South Greta Colliery Co (1912) 13 SR(NSW) 6 (FC)

Admissibility in evidence — Lost document proved to be unstamped —
Admissibility of secondary evidence.

Louis v Grigg (1913) 14 SR(NSW) 78 (Harvey J)

Effect — At what stage required to be stamped — Count in declaration based on
unstamped document — Assignment of goods and hiring agreement unstamped
when declaration filed.

Wagga Finance Co Ltd v Lever (1929) 30 SR(NSW) 76 (FC)

STATUTES

By-laws and regulations

Nature and effect — Breach — When punishable as breach of Act under which
made — Time limit for prosecution — Maintainable out of time.

Ex parte Nomarhas; Re Comans (1944) 44 SR(NSW) 187 (FC)

Validity — Ultra vires in general — Tests applicable.
Ex parte Reid; Re Lynch (1943) 43 SR(NSW) 207 (FC)
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STATUTES—continued
By-laws and regulations—continued

Validity — Vagueness and uncertainty — What constitutes.
Ex parte Zietsch; Re Craig (1944) 44 SR(NSW) 360 (FC)

Construction

By-laws and regulations — Breach — Conviction — Whether convicted of
“offence against this Act” — Pure Food Act 1908.

Ex parte Berkeley; Re Morgan (1963) 63 SR(NSW) 741 (FC)

Consolidating statutes — General principles — Presumed not to amend law —
Inconvenient outcome.

Webster v Mount Lewis Development Pty Ltd (1940) 40 SR(NSW) 483 (FC)

Particular classes of statute — Amending statutes — Reference to former
statute — Obligation to read together.

Ex parte Sweeney (1906) 6 SR(NSW) 146 (FC)

Particular classes of statutes — Enabling statutes — Power to interfere with rights
of subjects — Need for strict construction.

Ex parte Brickmasters and Pipe Manufacturers’ Union (1904) 4 SR(NSW) 226
(FC)

Particular classes of statutes — Penal statutes — Ambiguity and general words —
Construction in favour of subject.

Ex parte Purcell (1907) 7 SR(NSW) 432 (FC)

Presumptions as to legislative intent — Not to give extraterritorial operation —
Assessment of death duty — Provision to include “limited interest” namely
interests ceasing at death of deceased — Provision extending “limited interest”
provision to property outside State — Property within State dutiable — Stamp
Duties Act 1920.

Johnson v Commissioner of Stamp Duties (1956) 57 SR(NSW) 313 (PC)

Presumptions as to legislative intention — Not to give extra-territorial effect —
Stamp duty imposed on “transfer of shares” in company incorporated within
State — Instruments executed outside State — Register and parties outside
State — Stamp Duties Act 1920 — Interpretation Act 1897.

Myer Emporium Ltd v Commissioner of Stamp Duties (1967) 68 SR(NSW) 220
(CA)

Remedial statutes — Generally — To give effect to intention of legislature.
Armitage v Stewart (1907) 7 SR(NSW) 645 (FC)

Rules of construction — Presumption as to legislative intent — Not to give
extraterritorial effect — Road contribution (maintenance) — Resident of Victoria
operating as interstate carrier — Liable under statute — Jurisdiction co-terminus
with service — Road Maintenance (Contribution) Act 1958.

Ex parte Iskra; Ex parte Mercantile Transport Co Pty Ltd (1962) 63 SR(NSW)
538 (CCA)

Rules of construction — Where meaning ambiguous or uncertain — Construction
with reference to consequences — Construction to avoid injustice.

Pacific Co-Operative Steam Co Ltd v Railway Commissioners of NSW (1903) 3
SR(NSW) 465 (FC)
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STATUTES—continued
Construction—continued

Rules of construction — Where meaning ambiguous or uncertain — Presumptions
as to legislative intent — Not to invade personal common law rights.

Re Plummer (1925) 25 SR(NSW) 129 (FC)

Enforcement of statutory remedies

Remedy prescribed by statute — Exclusiveness of remedy — Construction of
statute.

Walker v Josephson (1913) 13 SR(NSW) 550 (FC)

Remedy prescribed by statute — Exclusiveness of remedy — Enforcement of
award — Recovery of wages due under award.

Ex parte Brandt (1912) 12 SR(NSW) 105 (FC)

Remedy prescribed by statute — New right or obligation — exclusiveness of
remedy — New court — Exclusive jurisdiction.

Council of Municipality of Tenterfield v Armstrong (1931) 31 SR(NSW) 447 (FC)

Remedy prescribed by statute — New right or obligation — exclusiveness of
remedy — Principles of wide application — Wages fixed by industrial award.

Mallinson v Scottish Australian Investment Co (1920) 20 SR(NSW) 251 (FC)

Remedy prescribed by statute — Right existing before statute — Effect on
common law rights.

Ochberg v Commissioner of Stamp Duties (1943) 43 SR(NSW) 189 (FC)

Enforcement of statutory rights

Breach of statutory duty — Causation — Proof that injury due to breach of
duty — Failure to keep machinery “securely fenced” — Factories and Shops Act
1912.

Inglis v NSW Fresh Food and Ice Co Ltd (1943) 44 SR(NSW) 87 (FC)

Breach of statutory duty — Defences — Absolute obligation qualified where
compliance impracticable — Duty of person carrying on building work — Safety
measures to prevent falls — Scaffolding and Lifts Act 1912.

Smith v Rex Building Co Pty Ltd (1962) 63 SR(NSW) 32 (FC)

Breach of statutory duty — Defences — Contributory negligence — General
principle.

McKinnon v Barnes (1912) 12 SR(NSW) 129 (FC)

Breach of statutory duty — Effect of penal provision on civil rights.
Crotty v Woolworths Ltd (1942) 43 SR(NSW) 133 (FC)

Breach of statutory duty — Whether civil right of action for breach — Failure to
hold certificate of competency — Injury to driver of power crane — Scaffolding
and Lifts Act 1912.

Thorne v Council of Municipality of Bankstown (1954) 54 SR(NSW) 310 (FC)

Breach of statutory duty — Whether private right of action available — Penal
sanction provided — Duty imposed for benefit of class — Person within class
injured — Storage of inflammable material at workplace.

Wright v TIL Services Pty Ltd (1956) 56 SR(NSW) 413 (FC)
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STATUTES—continued
Enforcement of statutory rights—continued

Breach of statutory duty — Whether private right of action available — Person
injured as result of breach.

Ryan v Australian Iron and Steel Ltd (1956) 56 SR(NSW) 329 (FC)

Breach of statutory duty — Whether private right of action — Breach of duty to
extinguish fires — Duty of Board of Fire Commissioners — No private right of
action conferred — Fire Brigades Act 1909.

Bennett & Wood Ltd v Council of the City of Orange; Board of Fire Commissioners
(Third Party) (1967) 67 SR(NSW) 426 (CA)

Breach of statutory duty — Who may take proceedings — Whether private right
of action available.

Whittaker v Rozelle Wood Products Ltd (1936) 36 SR(NSW) 204 (FC)

Breach of statutory duty — Who may take proceedings — Whether private right
of action available — Breach of statutory requirements for safety in highway —
No right to civil claim by person injured.

Dennis v Brownlee (1963) 63 SR(NSW) 719 (FC)

Breach of statutory duty — Who may take proceedings — Whether private right
of action available — General duty on employer did not create correlative private
rights — Safe conduct of stevedoring operations — Stevedoring Industry Act
1956 (Cth).

Smith v Macquarie Stevedoring Pty Ltd (1965) 67 SR(NSW) 32 (CA)

Breach of statutory duty — Who may take proceedings — Whether private right
of action available — Town planning — Building Ordinance — Duty of owner
to support wall of adjoining building — Private right conferred on adjoining
owner — Local Government Act 1919, Ordinance 71.

Anderson v Mackellar County Council (1968) 69 SR(NSW) 444 (CA)

Breach of statutory duty — Who may take proceedings — Whether private right
of action — Construction of electricity overhead lines — Standard of
materials — Employee mounting pole in breach of regulations — Whether claim
by widow precluded — Electricity Development Act 1945.

Tonelli v Electric Power Transmission Pty Ltd (1967) 67 SR(NSW) 308 (CA)

Breach of statutory duty — Who may take proceedings — Whether private right
of action — Duty as to safe operation of boilers and pressure vessels — Breach
of duty gave right of private action — Valid regulations — Boiler and Pressure
Vessel Regulations, regs 2, 17 — Factories and Shops Act 1912.

Sianos v Nuodex (Australia) Pty Ltd (1966) 66 SR(NSW) 438 (CA)

Breach of statutory duty — Who may take proceedings — Whether private right
of action — Duty on employer as to conduct of building work — Scaffolding
and lifts — Breach of duty gave right of private action — Scaffolding and Lifts
Act 1912.

Desic v Panos Pty Ltd (1966) 66 SR(NSW) 428 (CA)

Defences — Contributory negligence — What amounts to — Plaintiff employed to
secure compliance with statute — Defendant admitting breach of statutory duty
and claiming indemnity — Prevention of circuity of actions — Statutory Duties
(Contributory Negligence) Act 1945.

Shedlezki v Bronte Bakery Pty Ltd (1967) 69 SR(NSW) 202 (CA)
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STATUTES—continued
Enforcement of statutory rights—continued

New right — No means provided for enforcement.
Lawliss v Fitzgerald (1917) 17 SR(NSW) 594 (FC)

Where remedy prescribed by statute — New right or obligation — exclusiveness
of remedy.

Martin v Western District of the Australasian Coal and Shale Employees’
Federation Workers’ Industrial Union of Australia (Mining Department) (1934)
34 SR(NSW) 593 (FC)

Whether civil right of action for breach — Safety provision for fencing openings
in floors in factories — Fencing required to be approved by inspector —
Separate and independent obligations — Factories and Shops Act 1912, reg 20.

Pearson v Colonial Sugar Refining Co Ltd (1960) 61 SR(NSW) 47 (FC)

Inconsistent statutes

Implied repeal — Later statute to be read with earlier statute — Earlier statute
making general provision — Later statute making special provisions — Earlier
provision to be read subject to later specific provisions.

Ex parte Phillips (1908) 8 SR(NSW) 52 (FC)

Interpretation — Rules of construction — Inconsistency between subsections —
Duty to construe section as whole to avoid inconsistency.

Hutchinson v Chief Commissioner of Railways (1912) 13 SR(NSW) 216 (FC)

Interpretation — Where conflict — Subsections of statute — General rule subject
to proviso in second subsection — Construction to avoid inconsistency.

Hutchinson v Chief Commissioner for Railways (1912) 154 SR(NSW) 117 (PC)

Interpretation

Ambiguous meaning — Construction with reference to consequences —
Construction to avoid injustice — Possible loss of interest without compensation.

Brown v Tooth & Co (1923) 23 SR(NSW) 199 (FC)

Ambiguous meaning — Fiscal statutes — Need for clear language.
Brunton v Commissioner of Stamps (1912) 12 SR(NSW) 562 (FC)

Consolidating statutes — Revival of common law — Repeal by consolidating
statute.

Smith v Marshall (1906) 6 SR(NSW) 480 (Walker J)

Departure from literal meaning — Construction with reference to
consequences — Object of statute clear.

Montgomery v Francis (1959) 60 SR(NSW) 8 (FC)

Extrinsic matters — Judicial interpretation — Effect of interpretation — Long
standing decision — Legislative recognition.

Ex parte Pillar (1911) 11 SR(NSW) 559 (FC)

Fiscal statutes — Necessity for clear language — Technical words — Construction
with reference to consequences.

Brunton v Commissioner of Stamp Duties (1913) 13 SR(NSW) 479 (PC)
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STATUTES—continued
Interpretation—continued

Framework of statute — Preamble — To fix meaning of words in enactment —
Enacting words general — Preamble restricting application — Ambiguity.

Goldsbrough, Mort & Co Ltd v Bowtell (1905) 5 SR(NSW) 461 (FC)

Framework of statute — Punctuation — Punctuation no part of statute.
Ex parte Aitken (1901) 1 SR(NSW) 214 (FC)

Incorporation of other statutory provisions — Amendment of incorporated Act —
Effect.

Deacon v Commissioner for Government Transport (1956) 56 SR(NSW) 405 (FC)

Incorporation of other statutory provisions — Provisions to apply to extent
possible and necessary.

Harvey v Commissioner for Government Transport (1955) 56 SR(NSW) 231 (FC)

Literal and grammatical meaning — Exemption from operation of statute —
Landlord and tenant statute — Whether exemption operated in respect of
premises or parties to lease — Statute prescribing exemption for premises —
Landlord and Tenant (Amendment) Act 1948.

Ex parte Stern; Re Harrington (1965) 65 SR(NSW) 208 (CA)

Meaning of “includes” — Definition of “security” — Security for loan —
Promissory note — Statute confining recovery to security — Right to sue on
promissory note — Money-lenders and Infants Loans Act 1941-1961.

Cummings v YZ Finance Co Pty Ltd (1963) 63 SR(NSW) 419 (FC)

Meaning of “includes” — Definition of “security” — Security for loan — Statute
confining recovery to security — Limited to rights against specific property —
Money-lenders and Infants Loans Act 1941.

Batchelor & Co Pty Ltd v Websdale (1962) 63 SR(NSW) 49 (FC)

Meaning of “means” — Declaring what should be comprehended — Use as word
of enlargement.

Ex parte Perry; Re Murdoch (1948) 48 SR(NSW) 393 (FC)

Meaning of “party” — Who is — Right to inspect — Limited to litigant —
Common Law Procedure Act 1899.

Grapulin v Cartons & Corrugated Papers Pty Ltd (1960) 61 SR(NSW) 348 (FC)

Particular rules — Policy and purpose of Act.
Ex parte Begovich; Re Morrow (1943) 43 SR(NSW) 274 (FC)

Particular words and phrases — “Appeal” — Appellate or original jurisdiction.
Ex parte Australian Sporting Club Ltd; Re Dash (1947) 47 SR(NSW) 283 (FC)

Particular words and phrases — “Arose” — Locality where liability in damages
arose.

Ex parte Brooke (1916) 16 SR(NSW) 158 (FC)

Particular words and phrases — “Date” — Salary at “date” of injury — Whether
salary at day of injury.

Lindfield v Railway Commissioners for NSW (1930) 30 SR(NSW) 346 (FC)

Particular words and phrases — “Debt actually due and owing” — Debt not
payable till later.

Chesterman v Commissioner of Stamp Duties (1922) 22 SR(NSW) 648 (FC)
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STATUTES—continued
Interpretation—continued

Particular words and phrases — “Discovered” — Whether change of opinion or
new facts necessary — Reassessment of tax liability — Stamp Duties Act 1920.

Francis v Commissioner of Stamp Duties (1953) 53 SR(NSW) 257 (FC)

Particular words and phrases — “Except” — Whether word of inclusion or
exclusion.

Ex parte McLeish (1914) 14 SR(NSW) 158 (FC)

Particular words and phrases — “For educational purposes” — Educational
institution distinguished from charitable institution.

Minahan v Commissioner of Stamp Duties (1926) 26 SR(NSW) 480 (FC)

Particular words and phrases — “From time to time” — Meaning —
Repeatedly — Deserted Wives and Children Act 1901.

Carter v Carter (1958) 59 SR(NSW) 163 (FC)

Particular words and phrases — “Harsh and oppressive” — Bar to relief —
Matrimonial Causes Act 1959 (Cth).

McDonald v McDonald (1964) 64 SR(NSW) 435 (CA)

Particular words and phrases — “Have regard to” matters specified — Exercise of
discretion — Obligation to apply or to base a determination upon matters
specified — Landlord and Tenant (Amendment) Act 1948.

Rathborne v Abel (1963) 63 SR(NSW) 702 (FC)

Particular words and phrases — “Holder” of Crown lease — Beneficial holder or
registered holder — Crown Lands Consolidation Act 1913.

Ryan v Minister for Lands (1929) 29 SR(NSW) 405 (FC)

Particular words and phrases — “In relation to” — Ancillary proceedings in
relation to principal proceedings — Matrimonial cause.

Alderdice v Alderdice (1963) 64 SR(NSW) 467 (CA)

Particular words and phrases — “Injured in the performance of his duties” —
Meaning “injured while on duty”.

Brady v Railway Commissioners for New South Wales (1929) 29 SR(NSW) 188
(FC)

Particular words and phrases — “Inmate” — Who is.
Stitt v Radford (1926) 26 SR(NSW) 263 (FC)

Particular words and phrases — “Lease of licensed premises” — Lease including
licensed premises — Jurisdiction.

Ex parte Epstein; Re Tooth & Co Ltd (1933) 33 SR(NSW) 501 (FC)

Particular words and phrases — “Make” — Whether part of completed process
must have occurred.

Gill v Armstrong (1935) 35 SR(NSW) 333 (FC)

Particular words and phrases — “Pending” — When is matter still pending.
Ex parte 121 Pitt Street Ltd; Re Perpetual Trustee Co (Ltd) (1934) 35 SR(NSW)

30 (FC)

Particular words and phrases — “Person” — Crown and instrumentalities
included — Workers’ Compensation Act 1926.

Gumley v Commissioner for Government Transport (1964) 65 SR(NSW) 403 (CA)
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STATUTES—continued
Interpretation—continued

Particular words and phrases — “Person” — Whether corporation included —
Birds and Animal Protection Act 1918.

Alford v Riley Newman Ltd (1934) 34 SR(NSW) 261 (FC)

Particular words and phrases — “Premises” — Land without buildings not
included — National Security (War Service Moratorium) Regulations (Cth), reg
30(1).

Simms v Lee (1945) 45 SR(NSW) 352 (Roper J)

Particular words and phrases — “Quick with child” — Pregnant with living child.
Ex parte Fahey (1929) 29 SR(NSW) 352 (FC)

Particular words and phrases — “Representatives” — Personal representatives —
Who are.

Public Trustee v Colvin (1922) 22 SR(NSW) 560 (Street CJ in Eq)

Particular words and phrases — “Retires or is retired” — Office vacated.
Johnston v Commissioner for Railways (1943) 44 SR(NSW) 169 (FC)

Particular words and phrases — “Salary” — Payment for ordinary hours of work.
Barton v Commissioner for Railways (1933) 33 SR(NSW) 540 (FC)

Particular words and phrases — “So” paid — Relates to something gone before.
Perpetual Trustee Co Ltd v Commissioner of Stamp Duties (1930) 30 SR(NSW)

100 (FC)

Particular words and phrases — “Special circumstances” — Apart from
hardship — To refuse order for vacant possession — Circumstances sufficient to
override legislative intent to make order.

Brenner v Domalewski (1956) 56 SR(NSW) 246 (FC)

Particular words and phrases — “Special circumstances” — Apart from
hardship — To refuse order for vacant possession — Circumstances sufficient to
override legislative intent to make order.

Maver v Pennock (1956) 56 SR(NSW) 250 (FC)

Particular words and phrases — “Subject to the provisions of this Part” —
Operation of qualification.

Re Tyne (1931) 31 SR(NSW) 440 (FC)

Particular words and phrases — “Usual place of abode” — Abide.
Simpson v Alexander (1926) 26 SR(NSW) 296 (FC)

Particular words and phrases — “Within a radius — from” — Measurement —
Whether distance to be measured from point within radius.

Burns v McDonough (1930) 30 SR(NSW) 388 (FC)

Particular words and phrases — Debts “actually payable” — “Contingent
debts” — Annuity payable from estate.

Permanent Trustee Co of NSW Ltd v Commissioner of Stamp Duties (1932) 32
SR(NSW) 642 (FC)

Particular words and phrases — Upon — Meaning “after”.
Ex parte Lesiputty; Re Murphy (1947) 47 SR(NSW) 433 (FC)
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STATUTES—continued
Interpretation—continued

Penal statutes — Construction — Strict construction — Legislative intent not
enacted.

Ex parte Fitzgerald; Re Gordon (1945) 45 SR(NSW) 182 (FC)

Permissive, directory and mandatory provisions — “May” — Statute conferring
power — “May” meaning “shall” exercise power.

Re Calman and John Fairfax and Sons Pty Ltd (1953) 54 SR(NSW) 86 (Owen J)

Permissive, directory and mandatory provisions — “May” — Statute conferring
power — “May” meaning “shall” exercise power — Lunacy Act 1898.

Re Appeals by Sinclair (1954) 54 SR(NSW) 193 (FC)

Permissive, directory and mandatory provisions — “May” — When “may”
means “shall”.

Massy v Yass Municipal Council (1922) 22 SR(NSW) 494 (FC)

Permissive, directory and mandatory provisions — “May” — When “may”
means “shall” — Rule in Julius v Bishop of Oxford.

Watson v Smith (1906) 6 SR(NSW) 317 (FC)

Permissive, directory and mandatory provisions — “May” — When coupled with
duty.

Attorney-General v Bull (1912) 13 SR(NSW) 23 (Simpson CJ in Eq)

Permissive, directory and mandatory provisions — “May” — When means
“shall”.

Hair v Weisner (1907) 7 SR(NSW) 350 (FC)

Permissive, directory and mandatory provisions — Construction by natural
meaning — Limitation of time mandatory — Proceedings to be commenced
within prescribed time and “not afterwards”.

Field v Council of Municipality of Mosman (1937) 37 SR(NSW) 517 (FC)

Permissive, directory and mandatory provisions — Whether provision directory
or mandatory — Provision using negative words — Mandatory provision.

Ex parte South Australian Brewing Co (1909) 9 SR(NSW) 559 (FC)

Person — Statute prohibiting a “person” — Person acting merely as agent.
Ex parte Rowston; Re Roddy (1959) 59 SR(NSW) 344 (FC)

Presumptions as to legislative intent — Not to alter common law — Right to
employ labour.

Ex parte Master Carriers’ Association of NSW (1905) 5 SR(NSW) 77 (FC)

Presumptions as to legislative intention — Not to alienate vested proprietary
interests — Removal of privilege not vested right.

Re Te Kloot (1905) 5 SR(NSW) 422 (FC)

Reference to framework of statute — Construction of schedule.
Re Foley; Channell v Foley (1952) 53 SR(NSW) 31 (Roper CJ in Eq)

Reference to framework of statute — Divisions and headings — Whether
generality of provision to be limited by heading.

Ryan v Sydney Harbour Trust Commissioners (1912) 12 SR(NSW) 91 (FC)
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STATUTES—continued
Interpretation—continued

Rules of construction — Expressio unius est exclusio alterius — Caution in
application.

Rylands Brothers (Australia) Ltd v Morgan (1927) 27 SR(NSW) 161 (FC)

Rules of construction — Where meaning ambiguous or uncertain — General
words — Literal meaning unless context otherwise.

Ex parte Morrall; Re King (1945) 46 SR(NSW) 29 (FC)

Rules of construction — Where meaning ambiguous or uncertain — Not invade
personal common law rights — Not to interfere with existing contracts.

Western Electric Co (Australia) Ltd v Hornsby Theatres Ltd (1934) 34 SR(NSW)
73 (SC Long Innes J)

Rules of construction — Where meaning ambiguous or uncertain — Presumptions
as to legislative intent — Not to invade personal common law rights — Statute
providing registered agreement bar to arbitration — Statute silent as to effect of
valid unregistered agreement — Application for arbitration.

Vine v North Coast Steam Navigation Co (1921) 22 SR(NSW) 1 (FC)

Rules of construction — Where meaning ambiguous or uncertain — Presumptions
as to legislative intention — Not to give extraterritorial effect.

Attorney-General (NSW) v Australian Agricultural Co (1934) 34 SR(NSW) 571
(FC)

Rules of construction — Where meaning ambiguous or uncertain — Technical
words — “Making of bread” — Industry understanding — “Making of dough”
not within term.

Green v Maze (1921) 21 SR(NSW) 538 (FC)

Supplying words — Reading words into statute — Penal statute — Refusal where
extended liability.

McFarlane v Commissioner of Stamp Duties (1965) 66 SR(NSW) 166 (CA)

Transfer — Used in conjunction with words of disposal — Ordinary legal meaning.
Ex parte Healey; Re Green (1948) 48 SR(NSW) 449 (FC)

Interpretation Acts and clauses

Acts Interpretation Act 1901 — Penalties set out at foot of section or
subsection — “At foot” as distinct from concluding words.

R v Francis Booth (1947) 48 SR(NSW) 16 (CCA)

Direction to consider intention of legislation — Effect of provision setting out
objects of Regulations and providing they be construed accordingly — Validity
of Regulations — Ultra vires — Severability.

Ex parte Sinderberry; Re Reid (1944) 44 SR(NSW) 263 (FC)

Interpretation Act 1901 — Minister — Statutory provision including Minister for
time being.

Rex v Judd (1919) 19 SR(NSW) 59 (CCA)

Particular words and phrases — “Person” and “party” to include corporations —
Whether contrary intention — Not all provisions able to apply to corporations.

Ash v Wall (1911) 11 SR(NSW) 54 (FC)
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STATUTES—continued
Interpretation Acts and clauses—continued

References to repealed Act — Reference in amending or repealing Act —
Interpretation Act 1897.

Bennett v Minister (1907) 7 SR(NSW) 219 (FC)

Operation and effect

Amending Acts — Amending Act not repealing certain provisions — Right of
appeal remaining — Appeal from Local Land Board.

Ex parte Sherry (1909) 9 SR(NSW) 261 (FC)

Amending Acts — Read with former Acts — Absence of contrary intention in
amending Act.

Bank of NSW v Perry (1909) 9 SR(NSW) 158 (FC)

Amending Acts — Remedy existing injustice — Change of rate of interest payable
on compensation.

Troy v Municipal Council of Sydney (1926) 26 SR(NSW) 507 (FC)

Commencement — Act to commence when proclaimed — Parts proclaimed
separately — Validity — Part proclaimed before Part containing commencement
provision.

Fagan v Dominitz (1957) 58 SR(NSW) 122 (FC)

Consolidating statute — Where consolidation alters law — Statute affecting
established rights — Personal liberty — Necessity for clear words.

Clifford v Nolan (1903) 3 SR(NSW) 504 (FC)

Declaratory and validating acts — Validating act — Destroying cause of action —
Effect on pending litigation — Cause of action destroyed — Meat Industry Act
1915.

Bawn Pty Ltd v Metropolitan Meat Industry Board (1970) 72 SR(NSW) 466 (CA)

Enabling statutes — Transfer of functions of court of limited jurisdiction —
Removal of right of review.

Ex parte Baxter (1909) 9 SR(NSW) 201 (FC)

Particular classes of statutes — Consolidating statutes — Intention —
Consideration of law prior to enactment.

Ex parte Ross (1904) 4 SR(NSW) 269 (FC)

Passing, commencement and duration — Operation throughout whole day of
commencement — “Within three months” of commencement — Exclusion of
day of commencement.

Ex parte Toohey’s Ltd; Re Butler (1934) 34 SR(NSW) 277 (FC)

Retrospective operation — Amending — New provision inserted in principal
Act — Removal of existing rights in relation to loan — Money-lenders and
Infants Loans Act 1941.

Kirby v Associated Securities Ltd (1964) 64 SR(NSW) 233 (CA)

Retrospective operation — In respect of procedure and practice — Discretion to
grant relief sought — Failure to comply with time limits.

Macdonald v Inglis (1962) 63 SR(NSW) 82 (FC)
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STATUTES—continued
Operation and effect—continued

Retrospective operation — Intention — Repeal of statute with enactment of further
provisions — Impact on existing rights.

Re The Property Insurance Co Ltd; Ex parte Motor Credits Ltd (1934) 35
SR(NSW) 1 (FC)

Retrospective operation — Principles of wide operation — Amendment —
Enlargement of time limitations — Procedural matters.

Coleman v Shell Co of Australia Ltd (1943) 45 SR(NSW) 27 (FC)

Repeal

Amendment or repeal — Repeal and substitution of section.
Beaumont v Yeomans (1934) 34 SR(NSW) 562 (FC)

Effect of — Repeal of earlier by later enactment — Operation of prior statute.
Ex parte Commissioner of Stamp Duties; Re Estate of Morrison (1936) 36

SR(NSW) 137 (FC)

Implied repeal — By inconsistent statutes — As between general and special
statutes — Right to eject tenant using premises contrary to gaming law — Statute
restricting right to evict tenants — Gaming and Betting Act 1912 — Landlord
and Tenant (Amendment) Act 1948.

Sarris v Penfolds Wines Pty Ltd (1962) 63 SR(NSW) 10 (FC)

Implied repeal — Similar provisions in later statute — Actions against public
authority — Statutory limitation of actions against Commissioner of Government
Transport — Transport Act 1930.

Varga v Jongen (1970) 72 SR(NSW) 673 (CA)

Implied repeal — inconsistent statutes — Reading two Acts together — Later
provisions to prevail.

Re Atkinson (1919) 19 SR(NSW) 78 (Street CJ in Eq)

Right acquired or accrued — Right of person residing with lessee of prescribed
premises to continue after death of lessee — “Right”, “acquired” or “accrued” —
Landlord and Tenant (Amendment) Act 1948 — Interpretation Act 1897.

Boyce v Hughes (1970) 72 SR(NSW) 54 (CA)

Saving clauses — In respect of regulations — “Enactment” — “Re-enacted” —
“Modification” — Change in identity of regulation-making authority —
Electrical Regulations 1929 — Factories Shops and Industries Act 1962.

Hill v Villawood Sheet Metal Pty Ltd (1970) 72 SR(NSW) 33 (CA)

Retrospective operation

As regards vested right — Compensation cases — Compensation for injuries —
Act conferring new rights and imposing new liabilities.

Broadfoot v Railway Commissioners for New South Wales (1920) 20 SR(NSW)
377 (FC)

As regards vested right — Presumption against retrospectivity.
Lloyd v Minister for Lands (1912) 12 SR(NSW) 737 (FC)
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STATUTES—continued
Retrospective operation—continued

Effect on existing rights — Rule of construction — Impairing existing rights and
obligations — Compensation for injury.

Stevens v Railway Commissioners for NSW (1930) 31 SR(NSW) 138 (FC)

Existing or vested rights — Rule of construction — Impairing existing rights and
obligations — Rights of accused person — Evidentiary effect of averments.

Maher v Young (1931) 31 SR(NSW) 363 (FC)

Rules of construction

Where meaning ambiguous or uncertain — Construction with reference to
consequences.

Re Close; Ex parte New Zealand Loan & Mercantile Agency Ltd (1901) 1
SR(NSW) B&P 7 (Walker J)

Statutory powers and duties

Breach of — Who may take proceedings — Traffic regulation — Duty in interests
of public — No private right of action conferred — Motor Traffic Regulations
1935, reg 67.

Abela v Giew (1965) 65 SR(NSW) 485 (CA)

Exercise of — Liability — Nuisance — Performance of statutory duty.
Howard v Bega Municipal Council (1916) 16 SR(NSW) 138 (FC)

Liability for negligent exercise — Immunity where bona fide exercise of power —
Scope of protection — Death of volunteer firefighter in fire-fighting operation —
Fire Brigades Act 1909.

McIntosh v Board of Fire Commissioners of NSW (1969) 72 SR(NSW) 180 (CA)

Liability for negligent exercise — Town planning — Public benefit — County of
Cumberland Planning Scheme Ordinance.

Miller & Croak Pty Ltd v Auburn Municipal Council (1960) 60 SR(NSW) 398
(FC)

Waiver of statutory rights

Private rights — Whether statute conferred right that could be renounced —
Contracting out of statutory right.

Trautwein v Belfield (1917) 17 SR(NSW) 213 (Simpson CJ in Eq)

STOCK

Mustering

Notice — To adjoining runs — Meaning of “run” — Offence.
Ex parte Wilkie (1908) 8 SR(NSW) 618 (FC)

Pounds and impounding

Impounding — Whether lawful — Horses escaping from pound — Taking prior to
return to pound — Offence.

Ex parte O’Shea; Re Hale (1956) 57 SR(NSW) 529 (FC)
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STOCK—continued
Pounds and impounding—continued

Powers, duties and liabilities of impounder — Liabilities for events after
impounding — Illegal impounding — Liability of impounder for damage caused
to cattle by later unauthorized act of third party.

Williams v Davidson (1922) 23 SR(NSW) 187 (FC)

Travelling stock and stock routes

Route of travel — Right to take travelling stock across land — Road ordinarily
used for three years by public — Proof no required of no objection by owner.

Robinson & Vincent v Rice (1925) 25 SR(NSW) 436 (FC)

SUPERANNUATION AND PENSIONS

Matters affecting benefits payable

Cause or contributory connexion — No connexion between alleged incapacity and
bodily injury.

Ex parte Rae; Re Hartigan (1940) 40 SR(NSW) 438 (FC)

Public Service Funds

Entitlement — Election between superannuation or other benefits — When policy
shielding government from duplicated claims.

Spinks v Nott (1938) 39 SR(NSW) 106 (FC)

Entitlement — Election between superannuation or other benefits — When policy
shielding government from duplicated claims.

Williams v Nott (No 2) (1939) 39 SR(NSW) 364 (FC)

Superannuation funds

Powers of trustees — Contributions by employer and employee — Trustees paying
life insurance premiums — Death of contributor — Policy money paid to trustees
and applied to widow and children — Beneficial interest accruing subject to
death duties — Value of interest prior to death — Stamp Duties Act 1920.

Wayne v Commissioner of Stamp Duties (1969) 72 SR(NSW) 13 (CA)

THEATRES AND PUBLIC HALLS

Powers of Councils

Under Theatres and Public Halls Act 1908 — To deal with requirements for the
safety of public — Approval of plans.

Ex parte Epler (1911) 11 SR(NSW) 209 (FC)

TIME

Computation of

Days included and excluded in reckoning period — Commencing and concluding
days — Last day of period falling on Sunday.

Attorney-General v Stewart (1904) 4 SR(NSW) 231 (FC)
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TIME—continued
Computation of—continued

Delivery within 14 days before application — Delivery to clerk of court —
Delivery made during public holidays.

Ex parte Lincoln (1914) 14 SR(NSW) 165 (FC)

Particular words and phrases

“Clear days” — Period of “at least” so many days before — Reckoned as clear
days.

Ex parte McCance; Re Hobbs (1926) 27 SR(NSW) 35 (FC)

“Day” — Construed as calendar day — Power to nominate “day” — Obligation to
nominate whole day.

Ex parte Gant (1927) 27 SR(NSW) 285 (FC)

“During last year of lease” — Termination of lease prior to last year.
Re Lynch (1913) 13 SR(NSW) 552 (FC)

“In succession” — Prize to be won twice “in succession”.
Porter v Parr (1926) 26 SR(NSW) 512 (FC)

“Simultaneous” — Conflicting applications — Practically simultaneous.
Ex parte Smith (1903) 3 SR(NSW) 633 (FC)

Year — “Year of income” — “Or four years next” — Meaning four periods of
twelve months.

Joynton Smith v Commissioner of Taxation (1925) 26 SR(NSW) 294 (FC)

TORRENS SYSTEM

Bringing land under Act

Injunction restraining bringing land under Act — Where person has allowed
time for lodging caveat to lapse.

Public Trustee v Murray (1922) 22 SR(NSW) 555 (Street CJ in Eq)

Practice where conflicting claims — Capacity to lodge caveat — Estate or
equitable claim — Public road — Municipal Council.

Re Coles; Municipal District of Concord (Caveators) (1905) 5 SR(NSW) 259
(FC)

Practice where conflicting claims — Case stated — Issues directed — Applicant
claming possessory title — Right to issues on caveator’s documentary title —
Issue under Pretenced Titles Act (Eng) 1541.

Nicholas v Andrew (1919) 19 SR(NSW) 119 (FC)

Practice where conflicting claims — Caveat — Form — Claim by documentary
title.

Re Spencer; Hale (Caveator) (1904) 4 SR(NSW) 471 (FC)

Practice where conflicting claims — Caveat — Form — Statement of estate or
interest — Possessory title.

Re Cooper (1904) 4 SR(NSW) 470 (FC)

Practice where conflicting claims — Caveat — Procedure for removal.
Re Cooper (1904) 4 SR(NSW) 134 (FC)
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TORRENS SYSTEM—continued
Bringing land under Act—continued

Practice where conflicting claims — Caveat — Statement of estate or interest —
Possessory title — Caveat as to whole land by caveator claiming only part.

Re Robertson; Clarke’s Caveat (1907) 7 SR(NSW) 474 (Simpson CJ in Eq)

Practice where conflicting claims — Caveats — Omission of caveator to file
case — Lapse of caveat — Injunction after lapse — No jurisdiction to revive
caveat.

Re Sanday, Le Clerc (1910) 10 SR(NSW) 826 (FC)

Caveats

Form — Statement of estate or interest — Statement necessary — “Quantum” —
Extension of lease — Particulars of period.

Re Jones; Dale, Caveator (1935) 35 SR(NSW) 560 (Long Innes CJ in Eq)

Lapse, removal and withdrawal — Lapse — Notice of intent to register
instrument — Sufficiency of service — Protection of equitable interests — Right
of Registrar to refuse to registration — Remedy to obtain registration.

Ex parte Little (1958) 58 SR(NSW) 173 (Hardie J in Eq)

Lapse, removal and withdrawal — Lapse — Notification of lapse endorsed —
Caveat withdrawn — Transfer registered — Correction of errors — Error
corrected — Caveat effective.

Re Jobson (1950) 51 SR(NSW) 76 (Roper CJ in Eq)

Lapse, removal and withdrawal — Lapse — Time at which caveat lapses —
Withdrawal of application — Operation of caveat against second application to
bring land under Act.

Gaffney v McLaughlin (1901) 1 SR(NSW) 373 (FC)

Removal — Jurisdiction — Determination of rights.
Ex parte Muston; Anderson, Caveator (1903) 3 SR(NSW) 663 (FC)

Removal — Who may apply for — Caveat lodged by person so entitled —
Procedure.

Re Little; Ex parte Thorne’s Bankstown Estate Ltd (1929) 29 SR(NSW) 401
(Long Innes J)

Removal — Who may apply for — One of several proprietors — Necessity to join
others.

Re Wilks (1933) 33 SR(NSW) 276 (SC Long Innes J)

Who may lodge — Mining rights — Estate or interest in land.
Re Caveat of Gamboola Cabonne Phosphates Ltd (1919) 19 SR(NSW) 227

(Owen AJ)

Certificate of Title

Cancellation and rectification — Omission of notification of easement —
Purchaser for value without notice — Notation after registration of transfer —
Real Property Act 1900.

James v The Registrar-General (1967) 69 SR(NSW) 361 (CA)
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TORRENS SYSTEM—continued
Certificate of Title—continued

Crown grant — Cancellation — Issued in error — Extent of Registrar-General’s
powers — Discretion — Mandamus refused.

Ex parte Gallagher (1908) 8 SR(NSW) 230 (FC)

Crown grant — Parcels and description — Reference to “measured portion” —
Ascertainment of boundaries — Measurements and survey marks by Crown
agents — Admissibility of evidence.

Currie v Clarke (1929) 29 SR(NSW) 215 (Harvey CJ in Eq)

Issue and form of certificate — Application to bring land bounded by river under
Act — Owner entitled to soil ad medium filum — Description of land in
certificate of title.

Re White (1927) 27 SR(NSW) 129 (FC)

Issue and form of certificate — Notification of contingent charges for stamp
duty — Encumbrance.

Ex parte Dettman (1918) 18 SR(NSW) 545 (FC)

Easements

Creation — What easements may be registered — Shown on plan of proposed
subdivision — Not mentioned in contract or conveyance — Dominant and
servient tenements resold separately — Rectification of certificate of title.

Zdrojkowski v Pacholczak (1958) 59 SR(NSW) 382 (FC)

Equitable estates and interests

Priorities — Postponing conduct — Failure to lodge caveat — Unregistered
mortgagee holding duplicate certificate of title — Caveat lodged by second
encumbrancer — Real Property Act 1900.

J & H Just (Holdings) Pty Ltd v Bank of New South Wales (1970) 72 SR(NSW)
499 (CA)

Recognition of equitable interest — Effect of Real Property Act 1900 — Trusts —
Executed trust — Absence of words of limitation — Fee simple or life estate.

Carroll v Chew (1946) 47 SR(NSW) 229 (Roper J)

Indefeasibility of title

Exceptions — Omission or misdescription of easement — Limits of exception —
Easements existing when land brought under Act — Easements arising by
implication of description in certificate of title — Estoppel.

Jobson v Nankervis (1943) 44 SR(NSW) 277 (Nicholas CJ in Eq)

Exceptions — Personal equities — Unregistered lease — Tenant of former
proprietor — Acceptance of rent after transfer — Tenancy from year to year —
Real Property Act 1900.

Josephson v Mason (1912) 12 SR(NSW) 249 (FC)

Exceptions — Wrong description of parcels — What amounts to — Land in title
land in application — Bona fides.

Re Hamilton; Ex parte Iredale (1902) 2 SR(NSW) Eq 117 (Simpson CJ in Eq)
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TORRENS SYSTEM—continued
Indefeasibility of title—continued

Exceptions — Wrong description of parcels — What constitutes — Description in
certificate tallying with that of application — Correct description of land not land
of applicant — Bona fides — Real Property Act 1900.

Hamilton v Iredale (1903) 3 SR(NSW) 535 (FC)

Instruments

Alteration — Alteration after execution — Filling up blanks — Addition —
Material alteration — Implied authority — Effect.

Keysen v Gregg (1932) 32 SR(NSW) 288 (FC)

Attestation and execution — Statutory requirements as to attestation — Whether
mandatory — Attestation by solicitor — Owner induced by fraud to transfer
land — Mortgage by fraudulent transferee.

Barry v Schmidt (1913) 13 SR(NSW) 639 (Simpson CJ in Eq)

Construction — Warranties for title implied — Registered and unregistered
instruments — Purchaser from mortgagee exercising power of sale — Defective
exercise — Purchaser buying in equity — Merger of contract in transfer —
Action for breach of warranty as to title.

West v Read (1913) 13 SR(NSW) 575 (FC)

Unregistered voluntary transfers, trusts and interests — Unregistered voluntary
transfer — Lodgement for registration — Requisitions by Registrar-General —
Failure of donor to answer requisitions — Death of donor.

Public Trustee v Sullivan (1945) 46 SR(NSW) 149 (Nicholas CJ in Eq)

Leases

Determination — Forfeiture — Relief against forfeiture — Jurisdiction of court —
After re-entry entered on register.

Brookers Colours Ltd v Sproules (1910) 10 SR(NSW) 839 (Simpson CJ in Eq)

Determination — Re-entry — Without demand — Peaceful re-entry — Validity.
McFadyen v Measures (1910) 10 SR(NSW) 190 (FC)

Merger — Freehold not under Act — Notification on certificate of title.
Lewis v Keene (1936) 36 SR(NSW) 493 (Maughan AJ)

Registration — Duties of Registrar-General as to registration — Instrument
affecting unapproved subdivision — What constitutes “subdivision” of land —
“Land” — Lease of part of building as distinct from soil — Uncertain term —
Local Government Act 1919 — Conveyancing Act 1919 — Real Property Act
1900.

Re Lehrer and Real Property Act 1900-1956 (1960) 61 SR(NSW) 365 (Jacobs J)

Transfer of lease — Form — Necessity to follow — Necessity for registration —
Assignment unregistered and not in form — Real Property Act 1900.

Macindoe v Wehrle (1913) 13 SR(NSW) 500 (FC)

Mortgages

Consolidation — Of old system with Torrens — Torrens with old system.
Browne v Cranfield (1925) 25 SR(NSW) 443 (Long Innes J)
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TORRENS SYSTEM—continued
Mortgages—continued

Discharge — Effect of discharge — Destruction of all obligations under mortgage
deed — Collateral agreement — Brewery tie.

Toohey v Gunther (1927) 28 SR(NSW) 229 (Davidson J)

Discharge — Execution by surviving joint mortgagee — Non-registration of
survivor as proprietor.

Re Nicholas (1951) 51 SR(NSW) 201 (Sugerman J)

Protection of purchasers

Dealing with registered proprietor — Purchaser for value without notice —
Unregistered mortgage — Failure to lodge caveat — Priority of equities —
Estoppel.

Lapin v Heavener (1929) 29 SR(NSW) 514 (FC)

Fraud — Purchaser with express notice — Of unregistered lease — Notice lessee
not consenting to sale.

Oertel v Hordern (1902) 2 SR(NSW) Eq 37 (Simpson CJ in Eq)

Remedies for deprivation

Claim against assurance fund — Person liable out of jurisdiction — Forgery —
Deprivation of interest in land — Mortgagee.

Heron v Broadbent (1919) 20 SR(NSW) 101 (Owen AJ)

Error, omission or misdescription — What constitutes — Resumption not entered
on certificate of title — Real Property Act 1900.

Trieste Investments Pty Ltd v Watson (1963) 64 SR(NSW) 98 (CA)

In respect of what matters — Error, omission or misdescription — Wrong name
entered on register — Real Property Act 1900.

Re Pepper (1920) 21 SR(NSW) 37 (Street CJ in Eq)

Restrictive covenants

Extinguishment or modification — Building restrictions — Party entitled to
benefit inducing other party to alter position — Equitable relief — Injunction —
Estoppel.

Greater Sydney Development Association Ltd v Rivett (1929) 29 SR(NSW) 356
(Long Innes J)

Extinguishment or modification — Onus of proof — Benefit of restriction —
What comprehended by — Loss of light and view.

Re Parimax (SA) Pty Ltd (1954) 56 SR(NSW) 130 (Myers J)

Extinguishment or modification — Restriction not obsolete — Not impeding
reasonable user without practical benefit to person entitled — Covenant only one
“house” — Buildings be used as “private dwelling”.

Re Wilson and Conveyancing Acts 1919-1943 (1949) 49 SR(NSW) 276 (Roper CJ
in Eq)
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TORRENS SYSTEM—continued
Restrictive covenants—continued

Interpretation and construction — Building restrictions — Covenant not to erect
building or structure within six feet of boundary — Erection of terrace as
suspended concrete slab from existing building — Breach of covenant —
Modification — Substantial injury — What constitutes — Conveyancing Act
1919.

Heaton v Loblay (1959) 60 SR(NSW) 332 (Myers J)

Transfers

Construction and effect — Effect — Transfer of reversion on lease — Proceedings
for recovery before justices — Jurisdiction limited to original landlord.

Ex parte O’Neill; Re Ryan (1925) 25 SR(NSW) 416 (FC)

TORTS

Conspiracy to injure

By unlawful means — Elements of tort — Threat to strike unless employee
dismissed — Industrial agreement and award — Right to preference — Effect of
award.

Blackmore v Gas Employees’ Union (1916) 16 SR(NSW) 323 (FC)

By unlawful means — Elements of tort — Threat to strike unless employee
dismissed — Unlawful act causing damage.

Southan v Grounds (1916) 16 SR(NSW) 274 (FC)

Conspiracy to make false representations — Need for conspiracy against
individual — Gist of action damage sustained.

Vickery v Taylor (1910) 11 SR(NSW) 119 (FC)

General principles — Conspiracy of union with own officers — Liability for tort.
Egan v Barrier Branch of the Amalgamated Miners’ Association (1917) 17

SR(NSW) 243 (FC)

Relevant principles — Intention — Inference of fact.
Independent Oil Industries Ltd v The Shell Co of Australia Ltd (1937) 37

SR(NSW) 394 (FC)

Scope of action — Procuring breach of contract — Company — Directors.
O’Brien v Dawson (1941) 41 SR(NSW) 295 (FC)

Contribution

Estoppel — Summary proceedings for assault — Order for compensation in
summary proceedings — Whether bar to civil proceedings against joint
tortfeasor — “Action” — “Judgment” — Law Reform (Miscellaneous
Provisions) Act 1946 — Crimes Act 1900.

Olma v Zaia (1958) 58 SR(NSW) 299 (FC)

Conversion

Sale of goods in breach of statute — Price not paid — Right to recover price —
Parties in pari delicto.

Newcastle District Fishermen’s Co-Operative Society v Neal (1950) 50 SR(NSW)
237 (FC)
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TORTS—continued
Joint or several tortfeasors

Contribution — Joinder as third party — Joinder of Transport Commissioner —
Expiration of statutory period for action — Law Reform (Miscellaneous
Provisions) Act 1946 — Transport (Division of Functions) Act 1932.

Nickels v Parks (1948) 49 SR(NSW) 124 (FC)

Contribution — Liability — “Tort-feasor liable in respect of — damage” —
Meaning — Law Reform (Miscellaneous Provisions) Act 1946.

Commissioner for Government Transport v Bitumen and Oil Refineries (Australia)
Ltd (1953) 54 SR(NSW) 1 (FC)

Contribution — Limitations as to time — “If sued” — Whether temporal
connotation involved — Law Reform (Miscellaneous Provisions) Act 1946.

Coppins v Helmers: Brambles Constructions Pty Ltd; Third Party (1965) 65
SR(NSW) 158 (CA)

Contribution — Person who “would if sued have been liable” — “If sued” — Law
Reform (Miscellaneous Provisions) Act 1946.

Seagrim v Brown, Commissioner for Government Transport (Third Party) (1955)
56 SR(NSW) 127 (FC)

Contribution — Satisfaction — Concurrent tortfeasors — Plaintiff suing co-
defendants — Third party claims between defendants — Judgment by direction
for second defendant in action and third party proceedings — Consent judgment
for plaintiff against first defendant satisfied — No right to contribution — Law
Reform (Miscellaneous Provisions) Act 1946.

Castellan v Electric Power Transmission Pty Ltd (1967) 69 SR(NSW) 159 (CA)

Procedure — Joinder of defendants — Negligence — Both found liable —
Judgment for plaintiff against each for full amount — Law Reform
(Miscellaneous Provisions) Act 1946.

Speirs v Caledonian Collieries Ltd (1956) 57 SR(NSW) 483 (FC)

Procedure — Joinder of two defendants — Under Law Reform (Miscellaneous
Provisions) Act 1946 — Application for verdict by direction by one defendant.

Menzies v Australian Iron & Steel Ltd and Hill (1952) 52 SR(NSW) 62 (FC)

Procedure — Joinder — Joinder of alternative defendant after institution of
proceedings — Law Reform (Miscellaneous Provisions) Act 1946 — Common
Law Procedure Act 1899.

Swain v Nominal Defendant (1959) 60 SR(NSW) 454 (FC)

Procedure — Under Law Reform (Miscellaneous Provisions) Act 1946 — Separate
hearing of issues — Discretion.

Standen v GH Varley Pty Ltd (1956) 56 SR(NSW) 346 (FC)

Particular torts

False imprisonment — Arrest — Authorization — Instructions given to police.
Dickenson v Waters Ltd (1931) 31 SR(NSW) 593 (FC)

False imprisonment — Essentials of cause of action — Imprisonment to compel
payment of fare — Passenger by ferry — Liability of master for act of servant.

Robertson v Balmain New Ferry Co (1906) 6 SR(NSW) 195 (FC)
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TORTS—continued
Particular torts—continued

Interference with contractual relations — Contracts of employment — Inducing
employer to discharge employee — Necessity for proof of fraudulent
misrepresentation and damage.

Petree v Knox (1917) 17 SR(NSW) 503 (FC)

Interference with contractual relations — Interference by government — Refusal
of transport — Absence of just cause — Refusal of permit to ship wheat.

De Lauret & Co v Whitfield (1920) 20 SR(NSW) 669 (FC)

Malicious proceedings — Essentials of cause of action — Defendant prosecutor or
instigator of prosecution — Instigation of prosecution — Information supplied by
secretary of company — Prosecution commenced by police — Prosecution
conducted by company’s counsel at expense of company.

Brain v Commonwealth Life Assurance Society Ltd (1934) 35 SR(NSW) 36 (FC)

Survival of cause of action for benefit of deceased estate

Fraudulent misrepresentation — Appeal from dismissal — Death of appellant —
Suit did not abate — Appeal suspended subject to revival — Law Reform
(Miscellaneous Provisions) Act 1944.

Hawke v Edwards (No 2) (1947) 48 SR(NSW) 234 (FC)

TRADE AND COMMERCE

Marketing legislation

Dairy industry — Registration — Right to registration — Application for
certificate of registration — Refusal — Reasons — Successful appeal —
Continued refusal to part of area applied for.

Ex parte Debrincat; Re Milk Board (1934) 34 SR(NSW) 581 (FC)

Farm produce market — Farm produce agents — Regulation of fees charged —
Validity — Offence of exceeding prescribed charge.

Ex parte Mason; Re Hager (1951) 51 SR(NSW) 363 (FC)

Marketing of Primary Products Act 1927 — Commodity not delivered to
Board — Offence — Board failing to prescribe details as to delivery — Whether
offence committed.

Wilkinson v Woods (1950) 51 SR(NSW) 98 (FC)

Marketing of Primary Products Act 1927 — Validity of regulations — Power to
prescribe forms for making returns — Returns by producers — Returns in form
of statutory declaration.

Ex parte Grech; Re Bird (1936) 36 SR(NSW) 231 (FC)

Wheat Acquisition Act 1914 — Contract declared by statute to be void — Effect
on previous contract for cancellation with provision for compensation —
Enforcement of cancellation agreement.

Brunton v RS Howard & Sons Ltd (1915) 15 SR(NSW) 465 (FC)



518

INDEX TO SUBJECT MATTER

TRADE AND COMMERCE—continued
Monopolies

Combination of producers — Proceedings for penalties — Combination necessary
for protection of industry — Excessive and unreasonable prices — Detriment to
public — Intention — Monopolies Act 1923.

Attorney-General v Brickworks Pty Ltd (1941) 41 SR(NSW) 72 (Nicholas CJ in
Eq)

Restraint of trade by agreement

Combinations in restraint of trade — Co-operative company — Expulsion of
member upon sale otherwise than to society — Validity of rules.

Booth v Dairy Farmers Co-Operative Milk Co Ltd (1932) 33 SR(NSW) 418 (SC
Harvey CJ in Eq)

Construction of agreement — “Conduct, or carry on, or be employed in or be
interested in” — Circular posted from outside area to persons within.

Farrand v Armstrong (1911) 11 SR(NSW) 193 (Simpson CJ in Eq)

Construction of agreement — Reference to nature and place of business — No
expressed geographical limitation — Enforceability of covenant.

Long v Butt (1952) 53 SR(NSW) 55 (Roper CJ in Eq)

Construction of agreement — Restrained from being “engaged directly or
indirectly” in business — Serving of customers in shop.

McCabe v Licciardi (1919) 19 SR(NSW) 275 (Harvey J)

Enforcement — Who may enforce — Assignee of goodwill.
New South Wales Fresh Food & Ice Co v Porter (1901) 1 SR(NSW) Eq 126

(Simpson CJ in Eq)

Enforcement — Who may enforce — Assignee of goodwill.
Coote v Sproule (1929) 29 SR(NSW) 578 (Harvey CJ in Eq)

Particular cases — Contracts for services — Stock station and commission
agent — Five years within same town or 50 miles radius — Severance.

McPherson v Moiler (1920) 20 SR(NSW) 535 (Harvey J)

Restrictive covenant — Contract for the supply of goods for a period —
Agreement not to sell other than supplier’s goods — Reasonableness — Validity.

Peters American Delicacy Co Ltd v Champion (1928) 28 SR(NSW) 253 (FC)

Restrictive covenant — Covenant not to “start” business within prohibited area —
Agreement not to set up and carry on — Agreement drafted by laymen.

Cramond v Greig (1908) 8 SR(NSW) 143 (Street J)

Restrictive covenant — Validity — Contract of service.
Taxation Services of Australia Ltd v Townsend (1936) 37 SR(NSW) 98

(Maughan AJ)

Restrictive covenant — Validity — Contract of service — Reasonableness —
Agreement in two parts — Severability.

Cash Orders (Amalgamated) Ltd v Haynes (1937) 37 SR(NSW) 157 (Long
Innes CJ in Eq)
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TRADE AND COMMERCE—continued
Restraint of trade by agreement—continued

Sale of business — Subsequent covenant not to compete — Breach — Covenant in
Gross.

Toomey v Spooner (1930) 31 SR(NSW) 16 (Harvey CJ in Eq)

Sale of business — Subsequent covenant not to compete — Breach — Covenant in
gross.

Toomey v Spooner (1930) 31 SR(NSW) 236 (FC)

Severance — Restraint of actor as to whole of Australia — Extending to world —
Validity — Reasonableness.

Hallam v Harvey (1901) 1 SR(NSW) Eq 155 (Simpson CJ in Eq)

Severance — Termination of employment of carter — Covenant not to solicit
customers — Reasonableness — Severability.

Marquett v Walsh (1929) 29 SR(NSW) 298 (Long Innes J)

Validity and reasonableness — As between vendor and purchaser of goodwill —
Covenant not to engage in similar business — Reasonableness — Life of
vendor — Vendor employed by purchaser — Restriction after leaving
employment.

Eastwood Co-Operative Society Ltd v Williams (1932) 32 SR(NSW) 403
(Harvey CJ in Eq)

Validity and reasonableness — As between vendor and purchaser of goodwill —
Reasonableness as to time — Sale of country greengrocer business — Five year
covenant.

Ah One v Doon (1949) 50 SR(NSW) 15 (Roper CJ in Eq)

Validity and reasonableness — Contract for the supply of goods for period —
Agreement not to sell other than supplier’s goods.

Peters American Delicacy Co Ltd v Berchmeier (1940) 40 SR(NSW) 223
(Williams AJ)

Validity and reasonableness — Contracts for service — Class of customers —
Customers of employer — Unreasonable covenant — Severability.

Stephens v Kuhnelle (1926) 26 SR(NSW) 327 (Harvey CJ in Eq)

Validity and reasonableness — In contracts for service — Contract between
company and manager — Manager having confidential information regarding
business.

Cooks Australian Directories Pty Ltd v Stratton (1946) 47 SR(NSW) 189
(Nicholas CJ in Eq)

Validity and reasonableness — In contracts for service — On cessation of
employment.

Griffiths Bros Pty Ltd v Stephens (1902) 2 SR(NSW) Eq 193 (Simpson CJ in Eq)

Validity and reasonableness — In contracts for services — Wool trade —
Restraint for ten years from engaging in similar business as employee in any
capacity — Enforcement — Assignee of goodwill — Unreasonable restraint.

Farmers & Graziers’ Co-Operative Grain Insurance and Agency Co Ltd v Bridge
(1919) 20 SR(NSW) 1 (Harvey J)
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TRADE AND COMMERCE—continued
Restraint of trade by agreement—continued

Validity and reasonableness — Parties to bill of sale — Date from which covenant
takes effect — Default under bill of sale.

Allsopp’s Silver Spray Flour Mills Ltd v McMahon (1939) 39 SR(NSW) 271
(Nicholas J)

Validity and reasonableness — Purchase of goods from manufacturer —
Agreement to resell at price fixed by manufacturer.

Palmolive Co (Australasia) Ltd v McCaskie (1925) 26 SR(NSW) 212 (Harvey CJ
in Eq)

Validity and reasonableness — Sporting contracts — Agreement between boxer
and promoter of contest — Twelve month restraint after termination not
reasonable.

Stadiums Pty Ltd v Barnes (1954) 55 SR(NSW) 39 (McLelland J)

TRADE MARKS AND TRADE NAMES

Infringement

Damages — Measure of damages — Injury to reputation — Whether necessary to
prove special damage.

Wilson v Smith (1902) 2 SR(NSW) 174 (FC)

Passing off

Articles made in different qualities — Bulk and bottled liquor — License to third
parties to mislead.

Kirker, Greer & Co Ltd v Mayman (1901) 1 SR(NSW) Eq 73 (Simpson CJ in Eq)

Professional reputation — Wrongful appropriation — Common field of activity —
Professional recommendation of products — Remedies — Injunction — Need to
prove irreparable damage.

Henderson v Radio Corporation Pty Ltd (1960) 60 SR(NSW) 576 (FC)

Resemblance and liability to deceive — Probability of confusion — General
resemblance with plaintiff’s goods sold in retail trade — General get-up of
defendant’s packaging — Confusion at a distance.

Esdaile v Matthews Thompson Ltd (1927) 28 SR(NSW) 15 (Harvey CJ in Eq)

Resemblance and liability to deceive — Use of descriptive words — Goods not
answering description — Likelihood of deception — Onus of proof.

Orange Crush (Australia) Ltd v Gartrell (1928) 28 SR(NSW) 392 (FC)

What constitutes — Duty of person adopting particular get up of goods —
Remedies — Defences and matters precluding relief — Misrepresentation of
plaintiff.

Kettles and Gas Appliances Ltd v Anthony Hordern & Sons Ltd (1934) 35
SR(NSW) 108 (Long Innes J)

Trade marks

Infringement of registered mark — Acts not constituting infringement —
Registered trade mark used in manner giving descriptive character — Whether
infringed by bona fide descriptive name.

Australian Essential Oils Ltd v Bathurst (1943) 43 SR(NSW) 129 (FC)
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TRADE MARKS AND TRADE NAMES—continued
Trade marks—continued

Infringement of registered mark — Necessity for infringing mark to be used as
trade mark — Substantially identical mark.

Wrigley’s (Australasia) Ltd v Life Savers (Australasia) Ltd (1936) 37 SR(NSW) 9
(Nicholas J)

Trade names

Passing off — Distinctive words — “Apple Blossom” cosmetics — Plaintiff’s right
to exclusive use — Prior and continuous but small user by defendant —
Injunction.

Helena Rubinstein Pty Ltd v Von Bronneck (1943) 43 SR(NSW) 283 (Nicholas CJ
in Eq)

Passing off — Resemblance and likely to deceive — Descriptive title of play.
Broadhurst v Nicholls (1903) 3 SR(NSW) 147 (Simpson CJ in Eq)

Passing off — Wrongful use of — Name somewhat similar — Window dressing
identical.

Wilson v Samuels (1913) 13 SR(NSW) 394 (Simpson CJ in Eq)

Use of — Use of name of partner by partnership business — Retirement from
partnership — Promotion of company — Right of company to use name —
Trade mark — Infringement — Similarity — Action for infringement — Right of
equitable owner to sue.

Clayton v Vincent’s Products Ltd (1934) 34 SR(NSW) 214 (SC Long Innes J)

TRAFFIC LAW

Licences

When required — “Operate” public vehicle — Procuring carriage of goods by
independent contractor — Onus of proof as to licence or permit or exemption —
Proof of non-existence — Motor Transport (Co-ordination) Act 1931.

Commissioner for Motor Transport v Collier-Moat Ltd (1959) 60 SR(NSW) 238
(FC)

When required — Vehicle operated otherwise than in the course of interstate
trade — Vehicle driven from Australian Capital Territory — Right of free ingress
and egress to Australian Capital Territory — Vehicle used to deliver goods to
Sydney.

R v Mahomod (1959) 60 SR(NSW) 50 (FC)

Licensing of drivers

Suspension of licence — Power to delegate functions — Appeal — Relevant
considerations.

Ex parte Vandersluis; Re Walsh (1959) 60 SR(NSW) 246 (FC)

Offences

Alcohol and drug related offences — Driving under influence of alcohol —
Disqualification from holding licence — Power to make order dismissing charge
or for conditional release.

Re Stubbs (1947) 47 SR(NSW) 329 (CCA)
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TRAFFIC LAW—continued
Offences—continued

Driving offences — Evidence — Owner’s statement as to driver of vehicle —
Admissibility — “Such person not appearing” — Defendant not personally
appearing — Motor Traffic Act 1909-1956.

R v Gobert (1957) 58 SR(NSW) 114 (CCA)

Driving offences — Negligent driving — Unnecessary to prove damage — Motor
Traffic Act 1909.

Anderson v Sebris (1959) 60 SR(NSW) 396 (FC)

Driving offences — Procedure — Information and complaint — Sufficiency of
information or complaint — Description of offence in words of Act or
regulation — Failure to obey police direction to stop.

Appeal of Sydney Morton Ower (1945) 46 SR(NSW) 51 (CCA)

Failure to supply information — Duty of owner to give information — What
constitutes refusal — False and misleading statement.

Roser v Fagg (1929) 29 SR(NSW) 429 (FC)

Negligent driving — Acquittal on previous charge of negligent act causing grievous
bodily harm — Degrees of negligence required to prove each offence — Issue
estoppel.

Clout v Hutchinson (1950) 51 SR(NSW) 32 (FC)

Negligent driving — Particular acts or omissions — Driver asleep at wheel.
Dennis v Watt (1942) 43 SR(NSW) 32 (FC)

Practice and procedure — Hearing — Right to proceed without hearing —
Imposition of penalty without hearing — Defendants knowledge of facts
irrelevant — Motor Traffic Act 1909.

Ex parte Oxford; Re Anderson (1969) 71 SR(NSW) 119 (CA)

Public vehicles

Licensing — Taxi-cab — Whether “public vehicle” — Registration under Transport
Act 1930 — Licensing under State Transport (Co-Ordination) Act 1931.

Ex parte Taxi Services Pty Ltd; Re Commissioner for Road Transport and
Tramways (1937) 37 SR(NSW) 504 (FC)

Licensing — Transfer of license — Contract for sale of taxi-cab — Specific
performance.

Ley v Dougan (1945) 47 SR(NSW) 1 (Roper J)

Offences — Non-payment of cab fare — Proceedings to recover cab fare —
Whether prosecution or proceedings to recover debt.

Ex parte Petersen (1909) 9 SR(NSW) 238 (FC)

Offences — Plying for hire on public street — What constitutes — Passengers
picked up on vacant land — Tickets obtained at shop — Separate fares.

Nuss v Donaldson (1930) 31 SR(NSW) 63 (FC)

Offences — Taxi-cab — Multiple hiring — Validity of regulations — Regulations
for Public Vehicles, reg 130A.

Department of Motor Transport v Jaffe (1958) 61 SR(NSW) 215 (CCA)
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TRAFFIC LAW—continued
Public vehicles—continued

Regulations, ordinances and by-laws — Driver of vehicle required to furnish
information on request of authorized officer — Failure to comply an offence —
Self-incriminating information — Validity of regulation — Uncertainty —
Repugnancy — Ultra vires — Regulations for Public Vehicles, reg 137A —
Transport Act 1930.

Ex parte Grinham; Re Sneddon (1959) 61 SR(NSW) 862 (FC)

Regulation of traffic

Off-street parking — Unlicensed parking station — Statute permitting Fish
Authority to charge “agreed upon” fees for use of premises — Right to recover
unpaid parking fees — Fees not recoverable — Local Government Act 1919,
Ordinance 34B, cl 9 — Fisheries and Oyster Farms Act 1935.

Phillips & Anor v New South Wales Fish Authority (1969) 72 SR(NSW) 297 (CA)

Processions and speed contests — Processions — Prohibition unless with consent
of Inspector-General of Police — Validity of regulation — Power to regulate
obstructions.

Ex parte Kaye (1910) 10 SR(NSW) 350 (FC)

Regulation of transport

Licences — Licence to operate private hire car — “Operate” as public vehicle —
Owner employing driver — Owner ignorant of manner of use of vehicle — State
Transport (Co-ordination) Act 1931.

Ex parte Thompson; Re Maxwell (1953) 53 SR(NSW) 91 (FC)

Public Vehicles — Regulations — Taxi-cabs — Obligation to keep records —
Records as to running and management — Valid regulations.

Bartley v Winsor (1951) 51 SR(NSW) 123 (Roper CJ in Eq)

Public motor vehicles — Licence offences — Operating unlicensed motor
vehicles — Liability of driver — Proof of ownership — State Transport (Co-
ordination) Act 1931.

Jones v Cunningham (1948) 49 SR(NSW) 186 (FC)

Public motor vehicles — Licence subject to condition — No authority to operate in
competition with railways — “Competition” — Rail journey disadvantageous.

Ex parte Campbells Transport Pty Ltd; Re Sneddon (1961) 62 SR(NSW) 228 (FC)

Public vehicles — Licensing under Local Government Act 1919 — Refusal to grant
licence — Applicant’s right to be heard before refusal.

Ex parte Tweedie (1922) 22 SR(NSW) 565 (FC)

Transport co-ordination and regulation — Road tax — Recovery — Jurisdiction
of Small Debts Court — “Duty” due to Crown — Claim not within
jurisdiction — State Transport (Co-ordination) Act 1931 — Small Debts
Recovery Act 1912.

Ex parte Terry; Re Commissioner for Motor Transport & Anor (1967) 68
SR(NSW) 41 (CA)
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TRAFFIC LAW—continued
Regulation of transport—continued

Vehicles required to be licensed — Vehicle operated otherwise than in course of
interstate trade — Vehicle operating between New South Wales and Australian
Capital Territory — No obligation to be licensed — State Transport (Co-
ordination) Act 1931.

R v Dunley (1956) 56 SR(NSW) 427 (CCA)

TRESPASS

Trespass to goods

What constitutes — Armed guard placed on ship by Commonwealth authority —
Compelling compliance with customs law — Owner of ship recovering damages.

Blom v Commonwealth of Australia (1917) 17 SR(NSW) 469 (FC)

What constitutes — Sale of wine in bottles — Property in bottles retained by
vintner — Use of bottles by purchasers to carry other wine — Participation in
use by hotel-keeper — Injunction to restrain hotel-keeper.

Penfolds Wines Pty Ltd v Elliott (1946) 46 SR(NSW) 217 (FC)

Trespass to land

Damages — Exemplary damages — When available.
Guest v Ravesi (1927) 27 SR(NSW) 449 (FC)

Defences — Justification — Entry in aid of police executing search warrant —
Validity of warrant — Onus of proof — Demand for production of warrant.

Feather v Rogers (1909) 9 SR(NSW) 192 (FC)

Defences — Justification — Leave and licence — Right to enter by force.
Abbott v NSW Mont De Piete Co (1904) 4 SR(NSW) 336 (FC)

Defences — Leave and licence — Acts done under invalid sublease — Lease
subject to consent of Crown — Lessor not obtaining consent to sublease from
Crown — Refusal of sublessee to yield up premises.

Bickle v Roach (1915) 15 SR(NSW) 295 (FC)

Inclosed land — What is inclosed land — Public roadway closed by gates.
Ex parte Baldwin (1908) 8 SR(NSW) 19 (FC)

Remedies — Damages — No evidence of damage — Question for jury.
Waters v Maynard (1924) 24 SR(NSW) 618 (FC)

Remedies — Summary proceedings — Inclosed Lands Protection Act 1901 —
What is inclosed land — Inclosure on land otherwise inclosed — Permission to
enter extending to all inclosures — Inclosed Lands Protection Act 1901.

Press v Tuckwell (1968) 69 SR(NSW) 17 (CA)

Remedies — Under Inclosed Land Protection Act 1901 — Whether notice of action
necessary — Inclosed Lands Protection Act 1901.

Ex parte Reed (1905) 5 SR(NSW) 328 (FC)

Right to relief — Possession — Entry by person entitled to possession — Trespass
committed before entry but after right to enter arose.

Wynne v Green (1901) 1 SR(NSW) 40 (FC)
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TRESPASS—continued
Trespass to the person

Assault and battery — Suspended member of board excluded from meeting —
Exclusion justified — Injuries sustained when forcing entry — Excessive
force — Liability of chairman — Damages.

Kohan v Stanbridge (1916) 16 SR(NSW) 576 (FC)

Damages — Adequacy — Assault by arresting police officer — Provocation —
Nominal damages.

Hill v Cooke (1957) 58 SR(NSW) 49 (FC)

Defences — Defence of absence of intent — Injury to bystander from fragment of
bullet in shooting gallery — Prima facie case — Onus of proof.

Blacker v Waters (1928) 28 SR(NSW) 406 (FC)

What constitutes and defences thereto — Wrongful imprisonment — Order in
respect of debtor — Order quashed — Sheriff entitled to reasonable time to
release.

Ward v Murphy (1937) 38 SR(NSW) 85 (FC)

TROVER AND DETINUE

Conversion

Damages — Deductions — Loss of progeny — Deduction for cost of rearing and
marketing progeny.

Venables v West (1903) 3 SR(NSW) 54 (FC)

Damages — Goods subject of hire purchase agreement — Sale by purchaser from
hirer — Goods worth less than amount owing under hire purchase agreement.

Pacific Acceptance Corporation Ltd v Mirror Motors Pty Ltd (1960) 61 SR(NSW)
548 (FC)

Damages — Potential earning power — Racehorse — Wrongful retaking of
possession — Hiring agreement.

Howe v Teefy (1927) 27 SR(NSW) 301 (FC)

Defences — Waiver of right of action — Action by agent — Principal not entitled
to bring action — Injunction.

A Blashki Ltd v Macfarlane (1921) 22 SR(NSW) 83 (Harvey J)

What constitutes conversion — Assertion of claim to goods without possession —
Claim for procuring breach of contract.

Short v The City Bank (1912) 12 SR(NSW) 186 (FC)

What constitutes conversion — Goods held on hire purchase agreement —
Unauthorized bill of sale — Seizure under bill of sale.

Glass v Hollander (1935) 35 SR(NSW) 304 (FC)

What constitutes conversion — Goods received by carrier — Non-delivery —
Mislaid or lost.

Joule Ltd v Poole (1924) 24 SR(NSW) 387 (FC)

What constitutes conversion — Intention — Plant left on premises — Lease of
premises — Plant excepted from lease — Use of plant by lessee — Remedies —
Damages.

Craig v Marsh (1935) 35 SR(NSW) 323 (FC)
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TROVER AND DETINUE—continued
Conversion—continued

What constitutes conversion — Possession by defendant — Physical possession
not necessary — Purchase and resale of plaintiff’s property — Denial of
plaintiff’s right.

Motor Dealers Credit Corporation Ltd v Overland (Sydney) Ltd (1931) 31
SR(NSW) 516 (FC)

What constitutes conversion — Sale — Sale by auctioneer — Auctioneer knowing
ownership in dispute — Person instructing auctioneer receiving payment and
delivering goods to purchaser — Liability of auctioneer.

Public Trustee v Jones (1925) 25 SR(NSW) 526 (FC)

Detinue

Actions for detinue — Defences — Lien — Onus of establishing particular lien —
Claim based on general balance of account.

Automobile & General Finance Co Ltd v Cowley-Cooper (1948) 49 SR(NSW) 31
(FC)

Demand and refusal — Unconditional refusal to hand over goods — Goods in
custody of police officer — Plaintiff acquitted of charge of being in possession
of stolen goods.

Barrett v Gallagher (1928) 28 SR(NSW) 549 (FC)

Waiver — Claim for breach of contract to carry goods — Abandonment of claim —
No bar to action in detinue.

A Abrahams & Sons Pty Ltd v Commissioner for Railways (1957) 58 SR(NSW)
134 (FC)

Subject matter

Detinue — Ownership and possession — Acquisition of ownership — Plaintiff’s
tyres fitted to defendant’s property and hired to third party — Repossession of
motor lorry motor — Claim in detinue for tyres.

Bergougnan v British Motors Ltd (1929) 30 SR(NSW) 61 (FC)

Property — Corpse — Stillborn infant’s body preserved in jar — No right to
property.

Doodeward v Spence (1907) 7 SR(NSW) 727 (FC)

TRUSTS AND TRUSTEES

Application for advice

To sell business — Sale of business to proposed company — Payment by allotment
of shares.

Re Crago; Crago v Crago (1908) 8 SR(NSW) 269 (Simpson CJ in Eq)

Application for authority

Allowance of maintenance and advancement — Order for future maintenance —
Necessity to keep court informed of change of circumstances.

In the Estate of Pumpa (1905) 5 SR(NSW) 379 (Walker J)
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TRUSTS AND TRUSTEES—continued
Application for authority—continued

Authority not conferred by trust instrument — Sale of business to company —
Where direction to carry on business — No powers of sale — Increased capital
required — Jurisdiction to authorize sale of business to limited company.

McCarthy v McCarthy (1919) 19 SR(NSW) 122 (FC)

Improvements and acts beneficial to the inheritance — Lease with premium.
Re Higgins; Higgins v Higgins (1911) 11 SR(NSW) 276 (Simpson CJ in Eq)

Improvements and acts beneficial to the inheritance — Where legal tenant for
life — Expenditure not amounting to salvage.

Jones v Turner (1904) 4 SR(NSW) 368 (Simpson CJ in Eq)

Jurisdiction of court — Powers in respect of settled land — Lease of settled land.
Brown v Brown (1924) 24 SR(NSW) 495 (Maughan AJ)

Non-conversion of property — Direction to convert real estate — Election to take
property as real estate.

Re Poplin; Poplin v Poplin (1905) 5 SR(NSW) 348 (Simpson CJ in Eq)

Power of court — Making of order expedient — Expedient in administration of
trust — Land held by local council on trust — Order sought expedient to
council — Trust legally capable of being executed — Order refused — Trustee
Act 1925.

Ku-ring-gai Municipal Council v Attorney-General (1954) 55 SR(NSW) 65 (FC)

Salvage and preservation of estate — Condemnation of buildings by local
authority — Re-building.

Re Burdekin (1902) 2 SR(NSW) 76 Eq (Simpson CJ in Eq)

Salvage and preservation of estate — Expenditure to prevent forfeit of licence of
licensed premises — Extent of expenditure.

Re Donnelly; Donnelly v Donnelly (1901) 1 SR(NSW) Eq 150 (Simpson CJ in Eq)

Salvage and preservation of estate — Mortgage to restore vineyard —
Employment of capital to carry on speculative business.

Cousins v Cousins (1905) 6 SR(NSW) 301 (Simpson CJ in Eq)

Transaction expedient in management or administration — Lease — Power in
instrument to enter into lease — Will providing trustees to retain powers had as
attorney — Jurisdiction of court.

Degan v Lee (1939) 39 SR(NSW) 234 (Nicholas J)

Transaction expedient in management or administration — Reduction of capital
of company — Surrender of shares — Parties under disability — Concurrence of
trustees.

Re Toohey; Freehill v Toohey (1906) 6 SR(NSW) 538 (Walker J)

Unauthorized investments — Power to retain unauthorized investments —
Discharge from further accounting.

Farran v Travers (1902) 2 SR(NSW) 63 Eq (Simpson CJ in Eq)

Unauthorized investments — Retrospective sanction to sale — Unproductive land
subject to taxes.

Re Crowshaw’s Settled Estates (1914) 14 SR(NSW) 262 (Simpson CJ in Eq)
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TRUSTS AND TRUSTEES—continued
Applications on originating process

What questions may be answered — Facts not in dispute — Existence of
mortgage.

Mullavey v Harrison (1905) 5 SR(NSW) 545 (Simpson CJ in Eq)

What questions may be answered — Where facts not in dispute — Liability of
trustees to pay interest as damages for breach of trust.

Perpetual Trustee Co v Watson (No 1) (1927) 28 SR(NSW) 39 (Harvey CJ in Eq)

What questions may be asked — Facts not in dispute — Existence of mortgage.
Canonba Rabbit Board v Goldsbrough, Mort & Co, Ltd (1904) 5 SR(NSW) 1

(FC)

Appointment and dismissal

New trustees — By the court — Who may be appointed — Principles upon which
selected — Discretion of Master.

Johnstone v Johnstone (1902) 2 SR(NSW) Eq 90 (Walker J)

Removal by court — Jurisdiction and powers — Trustee recently bankrupt.
Chambers v Jones (1902) 2 SR(NSW) Eq 177 (Simpson CJ in Eq)

Breach of trust

Liability for — Relief from liability — Acting on judicial advice — Application to
court for advice or authority — Jurisdiction to confer new powers.

Harrison, Jones & Devlin Ltd v Union Bank of Australia Ltd (1909) 10 SR(NSW)
266 (Simpson CJ in Eq)

Cestui que trust

Estate of cestui que trust — Right to call for legal estate or indicia of title —
Trustee holding to such uses as married woman with consent of husband might
appoint.

Postle v Stephens (1915) 16 SR(NSW) 9 (Simpson CJ in Eq)

Overpayment and underpayment — Overpayments to beneficiaries — Underpaid
beneficiaries including trustee — Recoupment.

Macphillamy v Fox (1932) 32 SR(NSW) 427 (Harvey CJ in Eq)

Payment and transfer to cestui que trust — Tenant in tail in possession executing
disentailing deed — Power to bar estates in remainder — Right to have purchase
money paid to him.

Tietyens v Cox (1916) 17 SR(NSW) 48 (Harvey J)

Rights — Payment and transfer to cestui que trust — Paying over trust money —
Bondholder entitled to corpus where breach of conditions — Company entitled to
immediate income of fund — Company entitled to corpus if no breach —
Surrender of some bonds to company Conditions of bond not yet fulfilled —
Right to immediate payment.

The Whakatane Paper Mills Ltd v Public Trustee (1939) 39 SR(NSW) 426 (Long
Innes CJ in Eq)

Rights — Transfer — Right to call for immediate transfer — Beneficiary absolutely
entitled.

Manfred v Maddrell (1950) 51 SR(NSW) 95 (Sugerman J)
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TRUSTS AND TRUSTEES—continued
Cestui que trust—continued

Rights — Transfer — Right to call for immediate transfer — Beneficiary entitled to
share income till conversion and right to share in conversion.

Wilson v Wilson (1950) 51 SR(NSW) 91 (Sugerman J)

Constitution and classification of trusts

Trust for maintenance and advancement — Gifts subject to obligation — Gift to
A absolutely, A properly to maintain B — Gift or charge.

Hogden v Hogden (1956) 57 SR(NSW) 269 (McLelland J)

Constructive trusts

Independent of intention — Sale of interest in land — Mining venture —
Misrepresentation as to authority to sell whole — Vendor later acquiring title to
whole mining venture — Whether ownership of whole subject to constructive
trust as to half.

Murray v Zobel (1907) 8 SR(NSW) 81 (Simpson CJ in Eq)

Evidence of trust

Statute of Frauds — Necessity for writing — Property acquired subsequent to
writing.

Permanent Trustee Co v Scales (1930) 30 SR(NSW) 391 (Harvey CJ in Eq)

Express trusts

By will — Creation by express or peremptory words — Gift to A of personal estate
to dispose of as he thinks fit — Beneficial gift or creation of trust — Absolute
gift.

Hammat v Chapman (1914) 14 SR(NSW) 416 (Harvey J)

Constituted inter vivos — Declaration of trust — Necessity for intention —
Declaration of trust when making savings bank deposit.

Williams v McIntosh (1909) 9 SR(NSW) 391 (Simpson CJ in Eq)

Constituted inter vivos — Declaration of trust — Necessity of intention — Deposit
account in savings bank opened as trustee for named person — Retention of
control and disposition during lifetime.

Winter v Grady (1921) 21 SR(NSW) 686 (Street CJ in Eq)

Created by will — Disposition couched in precatory terms — Words expressing
confidence and belief — Absolute gift.

Strickland v Strickland (1907) 7 SR(NSW) 657 (Simpson CJ in Eq)

Directions to employ named persons — How far trustees bound.
Re the Will of Larkin (1913) 13 SR(NSW) 691 (Street J)

Illegality — Land purchased with husband’s money transferred to wife — Partial
gift — Scheme to defraud creditors — Estoppel.

Donaldson v Freeson (1933) 33 SR(NSW) 460 (FC)
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TRUSTS AND TRUSTEES—continued
Fiduciary duties

Consent by life tenant to exercise of power of sale — Position of life tenant —
Power of consent not fiduciary.

Re Callen (1918) 18 SR(NSW) 219 (Harvey J)

General principles

Estate — Devise to trustees, also named as executors, in trust for beneficiaries —
Effect of charge of annuity.

Re Cormack; Permanent Trustee Co v Cormack (1911) 11 SR(NSW) 261
(Cullen CJ)

Estate — Effect of powers of leasing during successive lives.
Macnamara v Macnamara (1929) 30 SR(NSW) 245 (Harvey CJ in Eq)

Implied trusts

Presumption of intention — Voluntary conveyance creating settlement on husband
and children.

Macintosh v Macintosh (1916) 17 SR(NSW) 11 (Harvey J)

Resulting trusts — Gift by wife to husband — Property in husband’s name
purchased with wife’s money — Presumption of resulting trust — Rebuttal by
proof of intention.

Moore v Whyte (No 2) (1922) 22 SR(NSW) 570 (FC)

Resulting trusts — Rebuttal of implication — Presumption of advancement —
Mortgages by father in names of children — Transactions unknown to children.

Re Kerrigan; Ex parte Jones (1946) 47 SR(NSW) 76 (FC)

Powers, duties, rights and liabilities

Carrying on business — Extent and duration of power — Trustees empowered by
will to carry on testator’s business — Power to mortgage for improvements —
Whether power to purchase land.

Hill v Hill (1901) 1 SR(NSW) Eq 228 (Simpson CJ in Eq)

Carrying on business — Extent and duration of power — Where power to carry on
business and employ additional capital — Incidence of expenses — Expenditure
on improvements — Necessity for sinking fund.

Campbell v Campbell (1917) 17 SR(NSW) 229 (Harvey J)

Carrying on business — Implied power — Effect of power to postpone sale —
Whether power to mortgage included in implied power.

Southwell v Martin (1901) 1 SR(NSW) Eq 32 (Walker J)

Carrying on business — When power implied — Effect of power to postpone sale.
Re Hammond; Hammond v Hammond (1903) 3 SR(NSW) 270 (Simpson CJ in

Eq)

Conflict of interests — Advances to trust estate — Advances from money held as
trustees of another estate.

Re McIntosh (No 4); Perpetual Trustee Co Ltd v McIntosh (1905) 5 SR(NSW)
389 (Simpson CJ in Eq)
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TRUSTS AND TRUSTEES—continued
Powers, duties, rights and liabilities—continued

Discretion — Rules governing exercise of discretion — Where discretion limited —
Function of court — Injunction to restrain breach of fiduciary duty.

Attorney-General v Teece (1904) 4 SR(NSW) 347 (Simpson CJ in Eq)

Employment of agents — Liability of agent — Who may sue agent.
Bushell v Borchard (1917) 17 SR(NSW) 370 (FC)

Implied powers — Power of active trustees to effect repairs.
Roberts v Roberts (1915) 16 SR(NSW) 6 (Simpson CJ in Eq)

Indemnity, lien and reimbursement — Direction as to administration — Decision
varied by parties not bound — Whether parties to first decision entitled to benefit
of second decision — Estoppel — Overpayment to self by trustee due to first
decision — Right of beneficiaries to recoupment.

Harris v Harris (1919) 20 SR(NSW) 61 (Harvey J)

Indemnity, lien and reimbursement — In respect of legal costs and
commission — Trustee instituting legal proceedings for benefit of cestui que
trust.

Erskine v Pettit (1901) 1 SR(NSW) Eq 204 (Simpson CJ in Eq)

Indemnity, lien and reimbursement — Recoupment and adjustment of
overpayments to beneficiaries — How adjustments made — Cestui que trust
subject to restraint on anticipation.

Church v Talbot (1901) 1 SR(NSW) Eq 13 (Simpson CJ in Eq)

Indemnity, lien and reimbursement — Recoupment and adjustment of
overpayments to beneficiaries — Recouping overpayments — Common
mistake — How right exercised.

Re Taylor; Permanent Trustee Co Ltd v Fremlin (1902) 2 SR(NSW) Eq 189
(Simpson CJ in Eq)

Investment of trust funds — Mode of investment — Purchase of stocks and
shares — Shares of company not within State.

Re Walker; Walker v Walker (No 2) (1903) 3 SR(NSW) 163 (Simpson CJ in Eq)

Investment of trust funds — Mode of investment — Will specifying
investments — Power to invest in other authorized securities.

Perpetual Trustee Co Ltd v Molloy (1923) 23 SR(NSW) 395 (Street CJ in Eq)

Investment of trust funds — Power to invest in “such securities as they think
best”.

Bridges v Shepherd (1921) 21 SR(NSW) 220 (Harvey J)

Liability for acts of co-trustees — Misappropriation by him — “Wilful neglect or
default” — Acting “honestly and reasonably”.

Dalrymple v Melville (1932) 32 SR(NSW) 596 (Long Innes J)

Liability for breach of trust — Effect of request or acquiescence of cestui que
trust — What constitutes acquiescence — Onus of proof.

Tyson v Tyson (1901) 1 SR(NSW) 18 Eq (Simpson CJ in Eq)

Liability for breach of trust — Relief from liability — Excuse of acting on legal
advice — Matter outside scope of solicitor’s business.

McMahon v Cooper (1904) 4 SR(NSW) 433 (Simpson CJ in Eq)
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TRUSTS AND TRUSTEES—continued
Powers, duties, rights and liabilities—continued

Liability for breach of trust — Relief from liability — Excuse of acting on legal
or judicial advice — Money held on trust — Request by beneficiary to invest
pending distribution — Non-investment by trustees on advice of counsel —
Claim for interest against trustees — Whether “wilful neglect and default” —
Trustee Act 1925.

Perpetual Trustee Co v Watson (No 2) (1927) 28 SR(NSW) 43 (Harvey CJ in Eq)

Liability for breach of trust — Relief from liability — In what circumstances
court will relieve — Payment of one legacy — Whether admission of assets for
every legacy.

Marsden v Stein (1906) 6 SR(NSW) 368 (Street J)

Maintenance and advancement — Powers of advancement — Payment of debts —
Vested interest liable to be divested on bankruptcy.

Perpetual Trustee Co Ltd v Smith (1906) 6 SR(NSW) 542 (Walker J)

Maintenance and advancement — Powers of maintenance — Surplus income —
Direction for investment of surplus income — Power to resort to investments
where income insufficient in later years.

Perpetual Trustee Co v Heselton (1916) 16 SR(NSW) 453 (Harvey J)

Power of sale — Discretion of trustees — Discretion to postpone — Appropriation
of assets before conversion.

Perpetual Trustee Co Ltd v Smith (1906) 6 SR(NSW) 220 (Walker J)

Power of sale — Extent of power — Whether includes power to concur in partition.
Re Thompson’s Trusts; Perpetual Trustee Co Ltd v Thompson (1908) 9 SR(NSW)

38 (Simpson CJ in Eq)

Power of sale — Power of sale subject to consent in writing — Later written
approbation.

Perkins v Permanent Trustee Co Ltd (1923) 23 SR(NSW) 358 (Street CJ in Eq)

Power of sale — Terms, conditions and mode of sale — Sale upon terms — Letting
purchaser into possession of land before purchase money paid.

Permanent Trustee Co v Angus (1917) 17 SR(NSW) 364 (Harvey J)

Power of sale — When power of sale implied — Where devise of land and
business — Instructions to carry on and ultimately sell.

Re Bennett; Bennett v Bennett (1912) 12 SR(NSW) 695 (Simpson CJ in Eq)

Power of sale — When power of sale implied — Whether to be implied from words
of division.

Grant v Grant (1914) 14 SR(NSW) 271 (Harvey J)

Power to accumulate income — Trust for maintenance of class from income till
youngest 21 — Rights of adults.

Re Wilson; Hardy v Wilson (1905) 5 SR(NSW) 345 (Simpson CJ in Eq)

Power to employ agents — In what cases permissible — Solicitors employed as
agents to negotiate sales — Procuration fee.

Re Smith’s Trusts (1902) 2 SR(NSW) Eq 13 (Simpson CJ in Eq)

Power to lease — Duration — Absolute vesting of estate — Intention of settlor.
Re Quigley; Perpetual Trustee Co Ltd v Quigley (1908) 8 SR(NSW) 124 (Street J)
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TRUSTS AND TRUSTEES—continued
Powers, duties, rights and liabilities—continued

Preservation and insurance of trust property — Directions in trust instrument —
Direction to keep trust property in thorough state of repair — Meaning of repairs.

O’Neill v Coffill (1920) 20 SR(NSW) 264 (Street CJ in Eq)

Preservation and insurance of trust property — Implied powers — Power to
keep up infant’s insurance policy out of income belonging to infant.

Re Gibbons; Gibbons v McKellar (1902) 2 SR(NSW) Eq 79 (Simpson CJ in Eq)

Preservation and insurance of trust property — Implied powers — Trusts for use
of residence for limited period — Power of trustees to insure.

Perpetual Trustee Co Ltd v Adams (1923) 24 SR(NSW) 87 (Street CJ in Eq)

Purchase or lease of trust property — Sanction of court — Costs of
application — Sale advantageous to estate.

Hordern v Bull (1905) 5 SR(NSW) 518 (Simpson CJ in Eq)

Purchase or lease of trust property — Who are prohibited — Purchase by wife of
trustee.

Re Douglas (1928) 29 SR(NSW) 48 (Harvey CJ in Eq)

Remuneration — Allowance by the court — Principles and grounds on which
granted or refused — Refusal — Breach of trust.

In the Will of Sherringham (1901) 1 SR(NSW) B&P 48 (Walker J)

Remuneration — Provisions in instrument of trust — Effect upon right to
allowance by court.

Re Estate of Burdekin (1901) 1 SR(NSW) B&P 1 (Walker J)

Remuneration — Provisions in instrument of trust — Quantum and time
payable — Direction commission payable on income “actually passing through”
trustees hands.

Re McGraw; McGraw v McGraw (1904) 4 SR(NSW) 591 (Simpson CJ in Eq)

Rules governing exercise of discretion — Power exercisable in future — Fetter of
subsequent judgment.

Dunstan v Houison (1901) 1 SR(NSW) Eq 212 (Simpson CJ in Eq)

Solicitor-trustees — Direction as to remuneration in trust deed — Power under will
to charge for professional services — Solicitor performing accountant’s duties.

Re Smith (1916) 16 SR(NSW) 422 (Street J)

Statutory powers — Administrator after payment of debts — Power to allow
maintenance to infant sole beneficiary.

Re Aitken (1915) 15 SR(NSW) 216 (Harvey J)

Proceedings between trustees and beneficiaries

Parties — Administrator claiming to hold property adversely to trust estate —
Failure to join all next of kin — Costs of adjournment.

Evans v Evans (1910) 10 SR(NSW) 594 (Simpson CJ in Eq)

Proceedings with third parties

What remedy available — Interlocutory injunction to restrain action at law —
Whether may be asked for in administration suit.

Boag v Ross (1922) 22 SR(NSW) 242 (Harvey J)
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TRUSTS AND TRUSTEES—continued
Remuneration of trustees

Allowance by court — Jurisdiction — Trustees appointed under deed of family
arrangement.

In the Will of Lockett (1920) 20 SR(NSW) 213 (Harvey J)

Settlements

Construction of settlements — Grant of equitable estate in property without words
of limitation — Intention of settlor — Life estate granted.

Thompson v Hunt (1917) 17 SR(NSW) 543 (Harvey J)

Construction of settlements — Grant of equitable estate in property without words
of limitation — Intention of settlor — Life estate to children as tenants in
common.

Macintosh v Macintosh (No 2) (1917) 17 SR(NSW) 351 (Harvey J)

Construction of settlements — Objects — “Posthumous” child — Remainder to
“right heirs”.

Re Goodwin (1904) 4 SR(NSW) 682 (FC)

Construction of settlements — Objects — Gift over to “issue”.
Byrne v Byrne (1904) 4 SR(NSW) 373 (Simpson CJ in Eq)

Construction of settlements — Objects — Ultimate trust for “persons who under
the Statutes for the distribution of the estates of intestates would have been
entitled thereto” — Prior life estate in widow — Period of ascertaining class.

Deane v Lombe (1925) 25 SR(NSW) 502 (Long Innes J)

Construction of settlements — Quantity of interest taken — Estate for life or in
fee — “To be divided” — No conveyance to trustees to effect division —
Property to be held by trustees for use of children.

Re Lorking (1924) 25 SR(NSW) 46 (Harvey CJ in Eq)

Construction of settlements — Trust in favour of children — Daughter’s shares
upon marriage to be settled in usual form of marriage settlement — Inclusion of
husband — Inclusion of children of subsequent marriages.

Maitland v Collette (1918) 18 SR(NSW) 379 (Harvey J)

Family arrangements — Validity — Agreement between some beneficiaries under
will — Arrangement not conditional on concurrence of rest of beneficiaries —
Possible assertion of rights by non-parties.

Sigg v Sigg (1922) 22 SR(NSW) 598 (Street CJ in Eq)

Family arrangements — Where infant parties — Effect of setting aside as to
infants — Indivisible contract.

Conolly v Conolly (1903) 3 SR(NSW) 381 (Simpson CJ in Eq)

Revocation — Power of settlor — Trust for maintenance of settlor in discretion of
trustee.

Beattie v Weine (1908) 9 SR(NSW) 36 (Simpson CJ in Eq)

Rights and liabilities of tenant for life and remainderman — Capital and
income — Compensation and damages — Trustees commission on
compensation — Resumption of property — Commission rateably apportioned.

Re Yeend, Warby v Forsyth (1906) 6 SR(NSW) 27 (Simpson CJ in Eq)
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TRUSTS AND TRUSTEES—continued
Settlements—continued

Rights and liabilities of tenant for life and remainderman — Capital and
income — Distribution of profits — Company profits — Capital assets coming
into hands of trustees as income — Mistake by trustees — Rectification of
mistake.

Hill v Permanent Trustee Co Ltd (1933) 33 SR(NSW) 527 (SC Harvey CJ in Eq)

Rights and liabilities of tenant for life and remainderman — Capital and
income — Rule in Howe v Earl of Dartmouth — Calculation of income —
Where interest in sharefarming — Deficiency in income — Reduction in
capital — Rate of interest allowed.

Re Tindal; Perpetual Trustee Co Ltd v Tindal (1933) 34 SR(NSW) 8 (SC Long
Innes J)

Rights and liabilities of tenant for life and remainderman — Conveyance for life
with remainders over — What and when “interest” passed — “Property
passing” — Dutiable estate of life tenant.

Angus v Commissioner of Stamp Duties (1930) 30 SR(NSW) 253 (FC)

Rights and liabilities of tenant for life and remainderman — Incidence and
apportionment of burdens, expenses and losses — Rates and taxes — Trustee
mortgagee in possession — Incidence of rates taxes and outgoings for repairs —
Right to rents and profits.

Re Smart’s Settlement (1933) 33 SR(NSW) 412 (SC Harvey CJ in Eq)

Sale — In what circumstances sanctioned — Petition by equitable tenant for life.
Re Lawry’s Settled Estates (1918) 19 SR(NSW) 1 (Street CJ in Eq)

Settled estates and land legislation — Lease — Jurisdiction to authorize lease with
option to purchase — Sanction of court.

Re Stephenson’s Settled Estates (1906) 6 SR(NSW) 420 (Street J)

Settled estates and land legislation — Sale — In what circumstances sanctioned —
Jurisdiction to act against wishes of majority.

Re Coffill’s Settled Estate (1920) 20 SR(NSW) 412 (Street CJ in Eq)

Settled land — Sale — Consent to application for sale — Person having beneficial
estate or interest — Contingent remaindermen.

Re Simmons’ Settled Estate (1924) 24 SR(NSW) 531 (Maughan AJ)

Tenant for life and remainderman — Capital and income — Compensation and
damages — Compensation for loss of royalties — Casual profits.

Re Quigley; Perpetual Trustee Co Ltd v Quigley (1906) 6 SR(NSW) 360 (Owen J)

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Accumulated profits — Profits carried to reserve fund.

Re Conolly; Perpetual Trustee Co Ltd v Conolly (1903) 3 SR(NSW) 57
(Simpson CJ in Eq)

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Company profits — Capitalization of profits — Practical
compulsion to apply bonus to purchase of new shares.

Re Hawkins; Hawkins v Hawkins (1915) 15 SR(NSW) 199 (Simpson CJ in Eq)
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TRUSTS AND TRUSTEES—continued
Settlements—continued

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Company profits — Capitalization of profits — Where full
and free option to accept or refuse new shares.

Hawkins v Hawkins (1920) 20 SR(NSW) 550 (Harvey J)

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Company profits — Capitalization of profits — Where full
and free option to accept or refuse new shares.

Guazzini v Pateson (1923) 24 SR(NSW) 40 (Street CJ in Eq)

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Company profits — Dividend paid by company from profits
on sale of property — Whether capital asset treated as income.

Hill v Permanent Trustee Co Ltd (1930) 31 SR(NSW) 32 (PC)

Tenant for life and remainderman — Capital and income — Distribution of
business profits — Pastoral businesses — Increase in stock.

Re Porter; Porter v Porter (1930) 31 SR(NSW) 115 (FC)

Tenant for life and remainderman — Capital and income — Distributions of
business profits — Capitalization of profits — Appropriation by company of
bonus dividend to payment of calls — Retroactive capitalization.

Perpetual Trustee Co v Cohen (1916) 16 SR(NSW) 242 (Harvey J)

Tenant for life and remainderman — Capital and income — Distributions of
business profits — Capitalization of profits — Where no option to take bonus in
cash.

Douglas v Lawler (1916) 16 SR(NSW) 252 (Harvey J)

Tenant for life and remainderman — Capital and income — Distributions of
business profits — Company profits — Bonus distribution of profits —
Distribution made possible by sale of assets.

Drew v Vickery (1919) 19 SR(NSW) 245 (Harvey J)

Tenant for life and remainderman — Capital and income — Distributions of
business profits — Company profits — Capital assets coming into hands of
trustees as income — Profit derived from sale of assets.

Re Hill; Permanent Trustee Co v Hill (1928) 29 SR(NSW) 53 (Long Innes J)

Tenant for life and remainderman — Capital and income — Distributions of
business profits — Company profits — Capitalization of profits — Appropriation
by company of bonus dividend to payment of calls — Part not appropriated.

Perpetual Trustee Co Ltd v Champion (1923) 23 SR(NSW) 544 (Street CJ in Eq)

Tenant for life and remainderman — Capital and income — Distributions of
business profits — Pastoral businesses — When income ascertained.

Re Walker; Walker v Walker (1901) 1 SR(NSW) Eq 237 (Simpson CJ in Eq)

Tenant for life and remainderman — Capital and income — Premiums on
leases — Bonus on grant of lease — Income receipt.

Begg v Brown (1902) 2 SR(NSW) Eq 87 (Simpson CJ in Eq)
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TRUSTS AND TRUSTEES—continued
Settlements—continued

Tenant for life and remainderman — Capital and income — Proceeds of final
realization — Estate compulsorily resumed — Interest on purchase money less
than former rents — To what income life tenant entitled.

Re Sutherland (1910) 11 SR(NSW) 5 (Simpson CJ in Eq)

Tenant for life and remainderman — Capital and income — Proceeds of final
realization — Sale of partnership interest in station properties — Determination
of share of tenant for life.

Webster v Christian (1918) 18 SR(NSW) 615 (Harvey J)

Tenant for life and remainderman — Capital and income — Proceeds of final
realization — Sale of station and stock to end business — Profit on sale — Loss
of stock due to drought — Abnormal expenditures due to drought.

Union Trustee Co of Australia Ltd v Eckford (1930) 31 SR(NSW) 92 (FC)

Tenant for life and remainderman — Capital and income — Proceeds of final
realization — Sale of station and stock to put end to business — Amount of
profit to be treated as income.

Re Flood; Macpherson v Whiston (1912) 12 SR(NSW) 144 (Simpson CJ in Eq)

Tenant for life and remainderman — Capital and income — Rule in Howe v Earl
of Dartmouth — Calculation of income — Constructive conversion — Property
to be converted partly not income-producing.

Wentworth v Wentworth (1903) 4 SR(NSW) 45 (Simpson CJ in Eq)

Tenant for life and remainderman — Capital and income — Rule in Howe v Earl
of Dartmouth — Calculation of income — Deficiency of actual income — Rights
of tenant for life.

Union Trustee Co of Australia Ltd v Graham (1931) 31 SR(NSW) 528 (Long
Innes J)

Tenant for life and remainderman — Distributions of business profits —
Company profits — Distribution of company’s profits in form of shares in
subsidiary company.

Macansh v Fisher (1916) 16 SR(NSW) 636 (Harvey J)

Tenant for life and remainderman — Incidence and apportionment of burdens,
expenses and losses — Costs — Defence of litigation — Incidence of carrying
on business — Right to indemnity from estate corpus.

Re Ogilvie; Armstrong v Lillingston (1910) 11 SR(NSW) 11 (Simpson CJ in Eq)

Tenant for life and remainderman — Incidence and apportionment of burdens,
expenses and losses — Improvements — Improvements by life tenant who is
also trustee.

Re Walder; Townsend v Walder (1903) 3 SR(NSW) 375 (Simpson CJ in Eq)

Tenant for life and remainderman — Incidence and apportionment of burdens,
expenses and losses — Lien and right to indemnity of life tenant — Payment
out — Costs of rabbit-proof fencing.

Re Wentworth (1915) 15 SR(NSW) 384 (Harvey J)

Tenant for life and remainderman — Incidence and apportionment of burdens,
expenses and losses — Rates and taxes — Trustee mortgagee in possession —
Arrears of rates and taxes — Ordinary current repairs.

Farmer v Chard (1905) 5 SR(NSW) 342 (FC)
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TRUSTS AND TRUSTEES—continued
Settlements—continued

Tenant for life and remainderman — Incidence and apportionment of burdens,
expenses and losses — Repairs and other expenses — Directions in will —
Specific devise to life tenant free of usual outgoings — Incidence of
outgoings — Specific devise and residue.

Re Vaughan; Vaughan v Vaughan (1907) 7 SR(NSW) 870 (Simpson CJ in Eq)

Tenant for life and remainderman — Incidence and apportionment of burdens,
expenses and losses — Sinking fund and recoupment of corpus — In respect of
what expenditure — Initial expenditure or expenditure not of an annually
recurring nature.

Littlejohn v Davies (1916) 16 SR(NSW) 183 (Harvey J)

Tenant for life and remainderman — Incidence and apportionment of burdens —
Loss on realization of securities — Where salvage expenditure out of corpus.

Permanent Trustee Co of NSW Ltd v Fraser (1922) 22 SR(NSW) 606 (Street CJ in
Eq)

Tenant for life and remainderman — Incidence and apportionment of burdens —
Sinking funds and recoupment of corpus — Sinking funds in general — Effect of
death of life tenant before end of assumed period of life.

Perpetual Trustee Co Ltd v Shelley (No 3) (1922) 22 SR(NSW) 589 (FC)

Tenant for life and remainderman — Incidents and apportionment of burdens,
expenses and losses — Lien and right to indemnity of life tenant — Equitable
charge — Whether will be allowed for improvements effected not at request of
trustees.

O’Donnell v Perpetual Trustee Co (1917) 17 SR(NSW) 547 (Harvey J)

Tenant for life and remainderman — Incidents and apportionment of losses —
Loss on realization of securities — Apportionment of loss.

Knox v Phillips (1918) 19 SR(NSW) 7 (Street CJ in Eq)

Tenant for life and remaindermen — Capital and income — Distribution of
business profits — Profit of partnership — When it acquires character of income.

Re Young; Young v Aldous (1905) 5 SR(NSW) 394 (Simpson CJ in Eq)

Tenant for life and remaindermen — Incidence and apportionment of burdens,
expenses and losses — Lien and right to indemnity of life tenant — Right to
reimbursement of calls paid on shares — Right of trustees to indemnity.

Day v Day (1903) 4 SR(NSW) 21 (Simpson CJ in Eq)

Trustees

Appointment, removal etc — Appointment of new trustee — Under power —
Validity of exercise of power — Whether donees of power may appoint
themselves.

Re Christina Brown (1921) 22 SR(NSW) 90 (Street CJ in Eq)

Appointment, removal etc — Appointment of new trustee — Under power —
Validity of exercise — Appointment of foreign trustee company by donee of
power — Objection by majority of beneficiaries — Removal by court.

Re McPhillamy’s Trusts (1909) 10 SR(NSW) 42 (Simpson CJ in Eq)
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TRUSTS AND TRUSTEES—continued
Trustees—continued

Appointment, removal etc — Appointment of new trustee — Under power —
Vesting of property in new trustee — Legal choses in action — Right of action
on guarantee.

Moir v Loxton (1912) 13 SR(NSW) 143 (FC)

Appointment, removal etc — Appointment of new trustees — Under power —
Validity of exercise of power — Appointment of persons out of jurisdiction —
“Desire” for not less than three trustees — Whether mandatory or directory —
Variation by court.

Re Mayne (1928) 28 SR(NSW) 157 (Harvey CJ in Eq)

Appointment, removal etc — Estate — Effect of provision for maintenance.
Perpetual Trustee Co Ltd v Tasker (1913) 13 SR(NSW) 322 (Harvey J)

Duties, rights and liabilities — Duty not to make profit out of trust — Commission
for collection of rents — Trustee director of collecting company.

In the Will of Jenkins (1904) 4 SR(NSW) 625 (Walker J)

Duties, rights and liabilities — Duty not to make profit out of trust — Effect of
selling property to trust.

Re White; White v McLachlan (1910) 10 SR(NSW) 295 (Street J)

Duties, rights and liabilities — Indemnity and lien — Recoupment and adjustment
of overpayment to beneficiaries — Transfer to cestui que trust of property
without deduction of corpus commission — Retention out of other property of
cestui que trust.

Re Powell; Permanent Trustee Co of NSW Ltd v Powell (1907) 7 SR(NSW) 874
(Simpson CJ in Eq)

Duties, rights and liabilities — Investment of funds — Mode of investment —
Will specifying investments — Power to invest in other authorized securities —
Duty not to profit — Employment of trustee as manager at salary.

Johnston v Johnston (1903) 4 SR(NSW) 8 (Simpson CJ in Eq)

Duties, rights and liabilities — Investment of funds — Purchase of stocks and
shares — Uncontrolled discretion to invest in real or personal “securities” —
Investment in shares.

Re Mort; Perpetual Trustee Co Ltd v Bisdee (1904) 4 SR(NSW) 760 (Simpson CJ
in Eq)

Duties, rights, liabilities — Investment of funds — Mode of investment —
Purchase of stocks and shares.

Re Strang (1941) 41 SR(NSW) 114 (FC)

Duties, rights, liabilities — Investment of trust funds — Power to retain
investments — Power to postpone and stand possessed of converted and
unconverted personal estate — Shares in reconstructed company.

Perpetual Trustee Co Ltd v Noyes (1925) 25 SR(NSW) 226 (Long Innes J)

Trustee Companies — Advances to estate — Advance on mortgage — Sanction of
court.

Re McIntosh (No 3); Perpetual Trustee Co Ltd v McIntosh (1903) 4 SR(NSW) 59
(FC)
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TRUSTS AND TRUSTEES—continued
Trustees—continued

Vesting orders — Vesting in continuing trustees without appointment of new
trustees — In what circumstances.

Re Moore’s Will; Moore v Willis (1901) 1 SR(NSW) Eq 148 (Simpson CJ in Eq)

Trusts for maintenance and advancement

Objects and duration — Duration — Gift to widow for life “she maintaining,
educating and bringing up” children — Maintenance of adult son —
Forisfamiliation — Need of maintenance — Quantum.

Holdsworth v Ross (1932) 33 SR(NSW) 34 (SC Long Innes J)

Objects and duration — Duration — Gift to wife for life “for the support of
herself and my infant children and for the maintenance and education of such
children” — Duration limited to minorities.

Re Hart; Hart v Griffiths (1907) 7 SR(NSW) 839 (Simpson CJ in Eq)

Vesting orders, conveyances and transfers

Orders and appointments to convey — Order for transfer of settled property to
new trustees — Costs.

Marks v Marks (1910) 10 SR(NSW) 843 (Street J)

Vesting in new trustees — Need for executorial duties to be completed.
Martin v Martin (1903) 3 SR(NSW) 156 (Simpson CJ in Eq)

VALUATION

Particular properties

Gasworks, waterworks and electricity supply — Gas and water pipes.
Municipal Council of Sydney v Australian Gaslight Co (1903) 3 SR(NSW) 66

(FC)

Gasworks, waterworks and electricity supply — Gas and water pipes.
Municipal Council of Sydney v Sydney and Suburban Hydraulic Power Co (1903)

3 SR(NSW) 87 (FC)

Valuation of land

Appeal — Stated case — Valuation implicitly involving questions of law —
Resumption — Land valued at one dollar — Land and Valuation Court Act
1921.

Ex parte Stocks & Parkes Investments; Re the Minister (1969) 72 SR(NSW) 104
(CA)

Determination of values for specific purposes — For stamp duty or death duty
purposes — Improved value — Whether classes of fixtures not to be included —
Valuation of Land Act 1916.

Broken Hill Pty Co Ltd v Valuer-General (1969) 70 SR(NSW) 169 (PC)

Determination of values — Specific purposes — For stamp duty or death duty
purposes — Improved value — classes of fixtures included — Valuation of Land
Act 1916.

Broken Hill Pty Co Ltd v Valuer-General (1968) 69 SR(NSW) 454 (CA)
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VALUATION—continued
Valuation of land—continued

Encumbrances and restrictions — Restrictions after grant to landowner — Road
closure — Need to provide easements for access by others — Objection — No
objection by Minister as owner — Land and Valuation Court not entitled to fix
value higher than board — Public Roads Act 1902.

Bopark Building (No 8) Pty Ltd v Minister for Lands (1968) 70 SR(NSW) 336
(CA)

Methods of valuation — Assessed annual value — How derived — Fair average
annual rental — Deductions for outgoings.

Myerson v The Valuer-General (1933) 33 SR(NSW) 182 (FC)

Particular properties and interests — Licensed premises — Unimproved value —
Deduction of value of buildings — Particular value as licensed premises.

Toohey’s Ltd v The Valuer-General (1924) 24 SR(NSW) 154 (FC)

Separate parcel — Adjoining parcels under same ownership — One parcel
separately held.

Patullo v Municipality of Condobolin (1918) 18 SR(NSW) 297 (FC)

Separate valuation of land — What constitutes separate parcel — Adjoining
parcels under same ownership — Contiguous unsold lots in subdivision.

Halloran & Co v Council of Municipality of Queanbeyan (1926) 26 SR(NSW) 50
(FC)

Statutory values — Improved value — Premises occupied for trade etc —
Exclusion of plant — Removal “without structural damage thereto” — Gas
holder.

Australian Gas Light Co v Valuer-General (1940) 40 SR(NSW) 126 (FC)

Statutory values — Unimproved value — Value of improvements — Cost
exceeded by profits from work done.

Harris v Municipal Council of Sydney (1914) 14 SR(NSW) 273 (FC)

Strata — Floor space in entrance and subways to railway stations — Capitalization
of rental values — Valuation of Land Act 1916.

Sheath v Valuer-General (1963) 64 SR(NSW) 415 (Hardie J: Land and Valuation
Court)

Valuation of licensed premises — Unimproved value — Deduction of value of
buildings from improved value — Land and buildings particularly valuable as
licensed premises.

Toohey’s Ltd v Valuer-General (1924) 25 SR(NSW) 75 (PC)

Valuation of lease

Fair and reasonable price for lease — Premises with dual uses — Use as dwelling
and business — Goodwill — Family business.

Appeal of I Redelman & Son Pty Ltd (1957) 59 SR(NSW) 76 (FC)
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VALUATION—continued
Valuation of mine

Determination of unimproved capital value — Average annual saleable value of
ore — Period of three years — “Worked” — Meaning — Stoppage of work by
strikes.

North Broken Hill Ltd v Broken Hill Municipal Council (1921) 21 SR(NSW) 758
(FC)

Determination of unimproved capital value — Average annual saleable value of
ore — Period of three years — “Worked” — Meaning — Stoppage of work by
strikes.

Broken Hill Pty Co Ltd v Broken Hill Municipal Council (1925) 26 SR(NSW) 320
(PC)

Determination of unimproved capital value — Land held under miner’s right.
Re Norris (1908) 8 SR(NSW) 547 (FC)

Determination of unimproved capital value — Valuation based on output —
Lease from Crown of mine on private land.

Bartlett v Wollondilly Shire Council (1910) 10 SR(NSW) 767 (FC)

Valuation of strata

Stratum in building — Excavated area — Valuation of Land Act 1916.
Commissioner for Railways and Sydney City Council v Valuer-General (1961) 62

SR(NSW) 28 (FC)

Valuation of “stratum” — Definition — Definable by reference to
improvements — Whether horizontal base necessary — Stratum partly land and
partly space — Assumption that means of access may be used — Right to
construct access — Valuation of Land Act 1916.

Hurstville Super Centre Ltd v Valuer-General (1966) 67 SR(NSW) 110 (CA)

Valuation of wharfs docks and water fronts

Reclaimed land — Wharves — Dredging — Costs of reclamation — Owner’s
predecessor in title.

Glebe Municipal Council v Sydney Coal Co (1921) 21 SR(NSW) 162 (FC)

VENDOR AND PURCHASER

Between contract and conveyance

Compensation for “error or misdescription” — Land sold subject to tenancies at
stated rents — Rents overstated.

Goldsmith v Smith (1951) 52 SR(NSW) 172 (Hardie AJ)

Consents of third persons — Sales of business — Business carried on in rented
premises — Condition that purchaser be accepted as tenant — Obligation of
vendor to get landlord’s approval to assignment of lease.

Smyth v Smykowsky (1956) 57 SR(NSW) 306 (FC)
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VENDOR AND PURCHASER—continued
Between contract and conveyance—continued

Contractual obligation — Sale of business — Agreement purchaser to remain
tenant while vendor lessee or owner — Agreement for new tenancy in writing —
Agreement not drawn — Purchaser remaining in possession — Summons to
recover possession — Contract not enforceable for want of mutuality.

Lakin v Mylecharane (1956) 57 SR(NSW) 33 (Hardie J)

Defect in title — Non-disclosure of restrictive covenant — Materiality — Right to
rescind.

Hamilton v Munro (1951) 51 SR(NSW) 250 (Sugerman J)

Error or misdescription — Defect in title — Underground storm-water drain —
What title will be forced on a purchaser — Breach of contract — Breach by
vendor — Remedies — Rescission — Damages.

Torr v Harpur (1940) 40 SR(NSW) 585 (Williams J)

Inability or unwillingness to comply with objections — When vendor may
rescind — Conduct disentitling vendor to rescind — Recklessness — Vendors
trustees — Representation as to power of sale — No foundation for belief.

Sivewright v Casey (1949) 49 SR(NSW) 294 (Sugerman J)

Outgoings — Land tax — Land tax paid by vendor — Purchaser exempt from
liability — Contract providing for apportionment of “taxes and outgoings”.

Warner Brothers First International Pictures Pty Ltd v Sydney County Council
(1958) 58 SR(NSW) 270 (McLelland J in Eq)

Outgoings — Taxes to be adjusted — Sale of hotel licence — Licence renewal fee.
Roberts v Business and Property Ltd (1934) 34 SR(NSW) 483 (SC Street J)

Position of parties after completion

Merger — Contract requiring vendor to comply with notices — Council notice
outstanding — Obligation remained after completion.

Pallos v Munro (1970) 72 SR(NSW) 507 (CA)

Sales of subdivided land

Oral agreement — Consent to subdivision not obtained — Provisional contract —
Purchaser arranging construction of dwelling — Vendor assisting — Part
performance — Specific performance.

Pejovic v Malinic (1959) 60 SR(NSW) 184 (FC)

Vendor’s lien

Loss of — Waiver — Vendor accepting security — Security not given by
purchaser — Fraud of common agent.

Palmer v Thompson (1933) 33 SR(NSW) 166 (SC Long Innes J)

WATER, WATER SUPPLY AND WATER COURSES

Drainage

Construction of authorized work — Negligence — Claim for damages —
Jurisdiction.

Ex parte Metropolitan Water Sewerage and Drainage Board; Re Roberts (1932)
33 SR(NSW) 142 (FC)
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WATER, WATER SUPPLY AND WATER COURSES—continued
Drainage—continued

Local government legislation — Construction of drains — Concentration of water
in gutter causing flooding — Liability for damage caused by offensive matter —
Offensive matter discharged into Council’s gutter by third persons.

Halstead v Municipal Council of Willoughby (1915) 15 SR(NSW) 161 (FC)

Overflow of drain — Liability of public body — Work of predecessor —
Negligence — Nuisance.

Campisi v Water Conservation and Irrigation Commission (1936) 36 SR(NSW)
631 (FC)

Powers of local council — Drainage reserve — Vested in council by statute —
Council seeking to become registered proprietor — Proposed sale by council.

Ex parte Registrar-General; Re Randwick Municipal Council (1951) 51 SR(NSW)
220 (FC)

Licences, authorities etc

Renewal of licence — Levee banks — Renewal subject to condition — Appeal —
Finality of decision of Land and Valuation Court — Water Act 1912.

Farrant v Water Conservation and Irrigation Commission (1958) 59 SR(NSW)
283 (FC)

Powers

Sewerage — Metropolitan Water Sewerage and Drainage Board — Liability of
Board — Overflow of sewer — Negligence — Nuisance — Justification.

Madell v Metropolitan Water Sewerage & Drainage Board (1935) 36 SR(NSW)
68 (FC)

Rivers and streams

Rights of riparian owner at common law, and as affected by statute —
Diversion of water — Right of action in negligence and nuisance — Effect of
Water Act 1912.

Grant Pastoral Co Pty Ltd v Thorpe’s Ltd (1953) 54 SR(NSW) 129 (FC)

Water resources

Powers, duties and liabilities — Statutory authorities — Duties — Irrigation —
Suitability of land for crops — Promise or contract by the Commissioner —
Right of action against the Commissioner.

Crossley v Water Conservation and Irrigation Commission (1919) 19 SR(NSW)
336 (FC)

Surface water — Damming back surface flood waters — Water flowing to
neighbours land.

Gardiner v Miller (1955) 56 SR(NSW) 122 (FC)

Water supply

Liability of statutory authority — Burst main constructed years previously —
Damage to neighbouring property — Claim in tort — Maintenance of system —
Jurisdiction.

Ex parte Metropolitan Water Sewerage and Drainage Board; Re OK Elliott Ltd
(1934) 34 SR(NSW) 322 (FC)
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WEIGHTS AND MEASURES

Measures

Offences — Sale by measure short of quantity ordered — “Measure” — Fluid
ounce — Whether statutory standard for measuring liquid — Weights and
Measures Act 1915.

Ex parte Brown; Re McGregor (1952) 52 SR(NSW) 134 (FC)

Weights

Sale of goods by weight — Offences — Sale or delivery short in weight —
Elements of offence — Absolute liability — Weights and Measures Act 1915.

Joyce v Stevens (1942) 42 SR(NSW) 81

Weighing machines — Sale of machines inaccurate beyond limit of toleration —
Action to recover purchase price — Defects unknown to vendor — Effect of
sale.

Fraser, Uther & Co v Wedderburn (1923) 23 SR(NSW) 317 (FC)

WILLS, PROBATE AND ADMINISTRATION

Administration

Exoneration of mortgaged property — Specific direction — Several properties
security for same debt — Exoneration of part of mortgaged property — Extent of
liability of non-exonerated realty — Apportionment of mortgage debt.

Haimes v Goode (1932) 33 SR(NSW) 1 (SC Long Innes J)

Construction and effect

Absolute gift — When cut down — Absolute gift cut down by later words to life
interest.

Re Carless; Carless v Carless (1911) 11 SR(NSW) 388 (Simpson CJ in Eq)

Absolute gift — When cut down — Absolute gift followed by repugnant gift
over — Issue of deceased child to take parent’s share.

Re Ives; Ives v Ives (1912) 12 SR(NSW) 432 (Rich J)

Absolute gift — When cut down — Absolute gift followed by repugnant gift
over — Issue of deceased child to take parent’s share — Extension of class to
benefit.

Ives v Ives (1912) 12 SR(NSW) 455 (FC)

Absolute gift — When cut down — Rule in Lassence v Tierney applied.
Perpetual Trustee Co Ltd v Marsh (1938) 38 SR(NSW) 415 (Nicholas J)

Acceleration of interests — Failure of two prior life estates.
Re Beavis; Beavis v Beavis (1906) 7 SR(NSW) 66 (Street J)

Acceleration of interests — Where future gift with invalid direction for
accumulation of intermediate income.

Perpetual Trustee Co Ltd v Public Trustee (1922) 23 SR(NSW) 1 (Street CJ in
Eq)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Admissibility of extrinsic evidence — Technical terms — Description in will by
metes and bounds — Admissibility of evidence of plans and statements by
testator.

Perpetual Trustee Co Ltd v Archbold (1946) 46 SR(NSW) 327 (FC)

Admissibility of extrinsic evidence — To identify object of gift — Object
answering description accurately.

Hulks v Wills (1949) 50 SR(NSW) 74 (Roper CJ in Eq)

Codicil — Effect of — Residuary bequest to pecuniary legatees in proportion to
legacies — Codicil revoking pecuniary legacies substituting annuities — Effect
on prior residuary gift.

Re Day; Kavanagh v Day (1907) 7 SR(NSW) 484 (Simpson CJ in Eq)

Condition forfeiture and gift over — Marriage — Remarriage of widow —
Blended gift of real and personal property — Restraint in marriage — No gift
over — Condition or conditional limitation — Condition in terrorem — Absolute
gift to widow.

Re Heppner (1913) 14 SR(NSW) 173 (Harvey J)

Condition, forfeiture and gift over — Attempt to charge or alienate — What
amounts to alienation — Assignment or charge of benefit under will — Direction
to trustees to pay future income to creditor — Power of attorney given to
creditor.

Perpetual Trustee Co v Smith (1910) 10 SR(NSW) 429 (Simpson CJ in Eq)

Condition, forfeiture and gift over — Attempt to charge or alienate — What
amounts to alienation — Charge of benefit under will — Direction to trustees to
pay future income to attorney — Power of attorney not to be revoked —
Attorney to pay creditor income as received.

Perpetual Trustee Co Ltd v Smith (1938) 39 SR(NSW) 19 (FC)

Condition, forfeiture and gift over — Attempt to charge or alienate — What
amounts to restriction and effect thereof — Where gift absolute — Devise in
fee — Restraint on alienation — Gift in remainder — Condition against
alienation for limited time — Conditional limitation — Void conditions.

Palmer v Permanent Trustee Co (1915) 16 SR(NSW) 162 (Harvey J)

Condition, forfeiture and gift over — Attempt to charge or alienate — Where gift
absolute — Vested estate followed by condition limiting modes of alienation —
Condition void — Vesting.

Downes v Maddrell (1941) 41 SR(NSW) 268 (Roper J)

Condition, forfeiture and gift over — Condition as to time — Impossibility of
performance within time — Relief against failure to observe time limit.

Perpetual Trustee Co (Ltd) v Waddell (1949) 49 SR(NSW) 266 (Sugerman J)

Condition, forfeiture and gift over — Condition of forfeiture or condition in
favour of third party — Devise that homestead be kept as home.

Gill v Gill (1921) 21 SR(NSW) 400 (Harvey J)

Condition, forfeiture and gift over — Conditions — Gift to son with gift over on
being “declared of unsound mind” — Words of futurity — Event before death of
testator but after date of will.

Perpetual Trustee Co Ltd v Herford (1941) 41 SR(NSW) 169 (SC Roper J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Condition, forfeiture and gift over — Gift to sons with gift over if they failed to
return within specified time — One son returning with time limit — Gift over
failed.

Moran v Attorney-General (1905) 5 SR(NSW) 142 (Simpson CJ in Eq)

Condition, forfeiture and gift over — Happenings independent of volition —
Power to appropriate fund to meet annuity — Gift over of fund on cesser of
annuity — Death of annuitant before testator.

Perpetual Trustee Co (Ltd) v Hunter (1949) 49 SR(NSW) 344 (Sugerman J)

Condition, forfeiture and gift over — Legality and public policy — Condition
subsequent — Proceedings not to be taken for disputing or interfering with
dispositions of will — Validity — Attempt to oust jurisdiction of court.

Permanent Trustee Co v Dougall (1931) 34 SR(NSW) 83 (SC Harvey CJ in Eq)

Condition, forfeiture and gift over — Legality and public policy — Interference
with parental duty — Condition against performance of parental duties —
Interference with court’s discretion as to ward — Condition subsequent.

Re Ellis; Perpetual Trustee Co Ltd v Ellis (1929) 29 SR(NSW) 470 (Long Innes J)

Condition, forfeiture and gift over — Marriage — Direction to pay to children for
own use absolutely — Defeasance clause and gift over on marriage within
particular religion — Restricted to marriage during testator’s life.

Saywell v Saywell (1932) 32 SR(NSW) 155 (FC)

Condition, forfeiture and gift over — Marriage — Forfeiture upon marriage “out
of Jewish faith” — Uncertainty — Invalidity.

Perpetual Trustee Co (Ltd) v Wansey (1945) 46 SR(NSW) 226 (Nicholas CJ in
Eq)

Condition, forfeiture and gift over — Marriage — Gift over on marriage to one of
class — Whether applied to first marriage or any marriage.

Re Sharp; Canty v Sharp (1904) 4 SR(NSW) 155 (Simpson CJ in Eq)

Condition, forfeiture and gift over — Marriage — Gift over on marriage to person
not of particular faith — Applicability to second marriage — Gift over provision
in case of death of grandson under thirty without leaving issue — Separable
limitations.

Mainwaring v Mainwaring (1923) 23 SR(NSW) 531 (Street CJ in Eq)

Condition, forfeiture and gift over — On death before receiving legacy or
share — Gift over if legatee died without having received share —
“Received” — Death during executor’s year.

Pilcher v Logan (1914) 15 SR(NSW) 24 (Harvey J)

Condition, forfeiture and gift over — On death before receiving legacy or
share — Gift over in event of death before receiving share — Death during
executor’s year — Divesting of interest — Meaning of “receiving” —
Uncertainty.

Hall v Hall (1920) 20 SR(NSW) 611 (Street CJ in Eq)

Condition, forfeiture and gift over — Profession or adoption of named religion —
Condition subsequent — Gift over upon embracing Roman Catholic faith or
marrying Roman Catholic — Infant beneficiary.

Re Jones; Jones v Baxter (1929) 30 SR(NSW) 26 (Long Innes J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Condition, forfeiture and gift over — Profession or adoption of, or bringing up
children in, named religion — Condition subsequent — Infant to be brought up
in Protestant faith.

Perpetual Trustee Co v Hogg (1936) 36 SR(NSW) 61 (Nicholas J)

Condition, forfeiture and gift over — Uncertainty — Condition subsequent —
Forfeiture in event of devisees “making provision” for testator’s daughters —
Invalid.

Re Hamilton; Brett v Hamilton (1908) 9 SR(NSW) 223

Condition, forfeiture and gift over — Uncertainty — Gift to be applied for
education of beneficiary at named school.

Perpetual Trustee Co (Ltd) v Hindmarsh (1948) 48 SR(NSW) 454 (Sugerman J)

Death coupled with contingency — Death of prior object after testator — “Die
childless”.

Re Raphael; Permanent Trustee Co of NSW v Lee (1903) 3 SR(NSW) 196 (SC
Simpson CJ in Eq)

Death coupled with contingency — Death of prior object after testator — Die
“without leaving lawful issue” — Where direction to divide at fixed period —
Gift over by codicil if dying without lawful issue.

Re Hordern; Hordern v Hordern (1907) 7 SR(NSW) 846 (Simpson CJ in Eq)

Death coupled with contingency — Death of prior object after death of testator —
Die “without lawful issue”.

Re Galligan (1913) 13 SR(NSW) 291 (Harvey J)

Death coupled with contingency — Death of prior object in testator’s lifetime —
Where power to postpone conversion but direction that conversion should be
deemed to be immediate — “Death” — Whether meant death at any time.

Wyatt v Wyatt (1916) 16 SR(NSW) 455 (Harvey J)

Death coupled with contingency — Death of prior object after testator — Gift to
widow for life — Gift to children in remainder — Issue of deceased children to
take child’s share — Defeasibility restricted to widow’s lifetime.

Burgess v Tink (1947) 48 SR(NSW) 224 (FC)

Death coupled with contingency — Death of prior object in testator’s lifetime and
substitution — Gift over in event of child dying without leaving issue.

Plunkett v Plunkett (1947) 47 SR(NSW) 483 (Roper J)

Division per capita or per stirpes — Substitutional gift — Gift equally to children
or their heirs — Per stirpes.

Re Palmer; George v McIntyre (1902) 2 SR(NSW) Eq 200 (Simpson CJ in Eq)

Description of legatees etc — “Issue” — Gift for life and then to lawful issue, their
heirs and assigns.

Staden v Maxwell (1931) 32 SR(NSW) 1 (Harvey CJ in Eq)

Description of legatees etc — Children and grandchildren — When including
illegitimate children.

Walker v Landenberger (1937) 37 SR(NSW) 201 (Long Innes CJ in Eq)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Description of legatees etc — Children and grandchildren — When including
illegitimate children — Class gift — Persona designatae — Admissibility of
evidence that testator at date of will could not beget children — Evidence of
instructions to solicitor.

Ballard v Pick (1920) 20 SR(NSW) 223 (Harvey J)

Description of legatees etc — Gift to “all my unmarried children” — Words of
designation or duration of trust.

Re McGregor (1937) 37 SR(NSW) 120 (Long Innes CJ in Eq)

Description of legatees etc — Nephews and nieces — “My nieces and nephews” —
Blood relations only included.

Re Davis (1933) 33 SR(NSW) 330 (SC Long Innes J)

Description of legatees etc — Next of kin — Gift after life estate “to my then
living nearest of kin”.

Re McRae; McDonald v Creer (1928) 28 SR(NSW) 447 (Long Innes J)

Division per capita or per stirpes — General rule — Whether presumption in
favour of stirpital division in family distribution — Only where true division per
stirpes — Gift of residue between brother, nieces and nephews — Condition
attached to gift to nephews and nieces — Substitutional clause upon failure of
condition — Groupings not according to their stocks.

Perpetual Trustee Co (Ltd) v Pryde (1948) 49 SR(NSW) 203 (Sugerman J)

Division per capita or per stirpes — Power of appointment — Power in nature of
trust — Power to appoint to any one or more of testator’s brothers or sisters or
on their death to any of their children — Default of appointment — Children of
brothers and sisters entitled per stirpes and not per capita.

Permanent Trustee Co v Redman (1916) 17 SR(NSW) 60 (Harvey J)

Effect of codicil — Gift of two estates to same uses in will — Alteration by codicil
of devolution of one estate — Whether affecting devolution of other.

Re Kelly; Perpetual Trustee Co Ltd v Kelly (1903) 3 SR(NSW) 190 (Simpson CJ
in Eq)

Effect of codicil — Residuary bequest to pecuniary legatees in proportion to
legacies — Bequest of further legacies by codicil.

Nagle v Corrigan (1948) 48 SR(NSW) 252 (Sugerman J)

Effect of codicils — Ademption of annuity — Gifts to same beneficiary in two
codicils — Cumulative or substitutional — Alternative gifts.

Le Cras v Perpetual Trustee Co Ltd (1967) 68 SR(NSW) 89 (CA)

General principles — Admissibility of extrinsic evidence — To identify subject
matter of gift — Case for election.

Eckford v Eckford (1924) 25 SR(NSW) 78 (Maughan AJ)

General principles — Admissibility of extrinsic evidence — To identify subject
matter of gift — Case for election — Evidence dehors the will.

Re Goodwin (1905) 5 SR(NSW) 576 (Simpson CJ in Eq)

General principles — Admission of extrinsic evidence — Ademption — Evidence
of intention — Entries in books — Incorporation by reference.

Seaborn v Marsden (1926) 26 SR(NSW) 485 (Long Innes J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

General principles — Admission of extrinsic evidence — Circumstances existing at
date of will to testator’s knowledge — Ambiguity — Evidence of description or
intention.

Pearce v Wright (1926) 26 SR(NSW) 515 (Long Innes J)

General principles — Ascertainment of intention as expressed or implied by words
of will — Law in force at date of will — Effect of subsequent legislation —
Direction for payment of probate “and other” duty.

Robson v Board (1915) 15 SR(NSW) 343 (Harvey J)

General principles — Ascertainment of testator’s intention — New statute
intervening between will and death — Effect of subsequent legislation — Burden
of death duty.

Re Hayter; Hayter v Leuckel (1927) 27 SR(NSW) 98 (Long Innes J)

General principles — Ordinary and grammatical meaning of words — “Survivors”.
Macphillamy v Fox (1928) 29 SR(NSW) 249 (Harvey CJ in Eq)

General principles — Testator’s intention as expressed or implied from words of
will — Omission of word describing property intended to be given.

Fell v Fell (1922) 22 SR(NSW) 383 (Street CJ in Eq)

Gift of residue — Gift after payment of all expenses — Whether gift displaced
statutory liability on donee to pay death duty.

Permanent Trustee Co of NSW Ltd v Hill (1933) 33 SR(NSW) 222 (SC Long
Innes J)

Gift over — On death before receiving legacy or share — Gift over of share of
residue in case of death before “actually receiving her share or interest”.

Capel v Capel (1936) 36 SR(NSW) 658 (Maughan AJ)

Gifts — Gift of “other personal jewellery” — Ejusdem generis — Testator
possessing jewellery bequeathed by deceased wife — Gift limited to testator’s
own jewellery.

Le Cras v Perpetual Trustee Co Ltd (1967) 68 SR(NSW) 89 (CA)

Gifts by implication — Declaration that next of kin to take no portion of estate —
Effect.

Muir v Archdall (1918) 19 SR(NSW) 10 (Harvey J)

Gifts by implication — Implication of absolute interest from gift over.
Lock v Lock (1915) 15 SR(NSW) 287 (Harvey J)

Gifts to class — What is a class — Gift to “children or their children in case where
their parents are dead” — Child dead at date of will leaving children — Residual
gift of “land and all other property” — What property passes.

Ferguson v Ferguson (1913) 13 SR(NSW) 241 (FC)

Gifts to class — When class ascertained — Gift for maintenance of sons and their
families — Sons both bankrupt — What interest passes — Joint tenancy — Gift
for maintenance of sons and their families.

Glennon v Lloyd (1919) 20 SR(NSW) 69 (Harvey J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Gifts to class — When class ascertained — Gifts to children and grandchildren —
Gift of income on contingency — Ascertainment of class from time to time.

Re Morley (1935) 35 SR(NSW) 102 (FC)

Gifts to class — When class ascertained — Remainder to “persons who upon
deaths” of life tenants are entitled “as my next of kin”.

Trustees, Executors and Agency Co Ltd v Engelbert (1951) 51 SR(NSW) 244
(Sugerman J)

Gifts to class — When class is ascertained — Gift to class at 21 — Trust to
convert — Discretion to postpone conversion.

Permanent Trustee Co of NSW Ltd v King (1930) 30 SR(NSW) 318 (Long
Innes J)

Gifts to class — Who entitled — Gifts to children and grandchildren — Gift to
children of deceased parent’s share — Children of member of class dead at date
of will.

Re Kirkpatrick; Ferguson v Kirkpatrick (1912) 12 SR(NSW) 282 (Simpson CJ in
Eq)

Gifts to survivors — “Survive” — Person born after testator’s death.
Wilson v Harris (1964) 65 SR(NSW) 329 (CA)

Gifts to survivors — “Survivors” — Natural or stirpital meaning.
Permanent Trustee Co of NSW Ltd v Milson (1946) 47 SR(NSW) 159 (Roper J)

Gifts to survivors — Meaning of term and period to which referable — Remainder
to several after life estate — Gift over “in event of the death of any one or more”
before life tenant — Direction for division amongst “survivors” — Death of all
remaindermen before life tenant.

Edmunds v Bisson (1949) 50 SR(NSW) 28 (Sugerman J in Eq)

Gifts to survivors — Meaning of term — Stirpital or natural meaning.
MacPhillamy v Fox (1930) 31 SR(NSW) 262 (PC)

Gifts to survivors — Meaning — Natural meaning.
Steel v Steel (1902) 2 SR(NSW) Eq 215 (Simpson CJ in Eq)

Legacies and devises — Amounts of legacies — Annuity to wife “clear of all
taxation” — Direction to trustee “to pay all income taxes” payable by wife in
respect of annuity — Wife having other income.

Union Trustee Co of Australia Ltd v Archibald (1952) 52 SR(NSW) 184
(Hardie AJ)

Legacies and devises — Devise to “my own right heirs forever” — Whether devise
passed to common law heir or next of kin — Beneficial interest passed to
common law heir.

Ex parte Price (1944) 45 SR(NSW) 53 (FC)

Legacies and devises — Direction in will to divide balance of residuary estate
among legatees “in proportion to the legacies bequeathed to them” — Legacies
not exclusively pecuniary — Legacy to wife substituted by codicil for income of
fund for life.

Perpetual Trustee Co Ltd v Wood (1959) 59 SR(NSW) 260 (Else-Mitchell J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Legacies and devises — Directions as to payment — Direction to pay “testamentary
expenses” out of residue — Whether different disposition than that prescribed by
statute as to duties payable.

Perpetual Trustee Co v Shelley (1919) 19 SR(NSW) 466

Legacies and devises — Gift over to “heir-at-law” — Gift to common law heir at
law.

Re Harris; Harris v Lane (1940) 40 SR(NSW) 398 (Williams J)

Legacies and devises — Intermediate income — Period of distribution fixed — No
express provision as to intermediate rents and profits.

Wrigley v Dunbar (1928) 28 SR(NSW) 596 (Harvey CJ in Eq)

Legacies and devises — Lapse and interest undisposed of — Whether lapse of
gift — Gift of personalty and realty to “my children or their heirs” — Words of
substitution and not of limitation.

Re Roberts’ Will (1929) 29 SR(NSW) 562 (Long Innes J)

Legacies and devises — Lapse and interest undisposed of — Whether lapse of
gift — Partial satisfaction in lifetime — Whether presumed to benefit other
beneficiaries — No express provision — Partial intestacy.

O’Brien v O’Brien (1919) 19 SR(NSW) 268 (Owen AJ)

Legacies and devises — Lapse and interest undisposed of — Whether lapse of
gift — Partial satisfaction in lifetime — Whether presumed to benefit other
beneficiaries — No express provision — Partial intestacy.

O’Brien v O’Brien (1919) 20 SR(NSW) 94 (FC)

Legacies and devises — Option to purchase shares — Nature of right — Whether
merely personal — Trust of company shares if option to purchase not exercised.

In the Estate of Taylor (1950) 51 SR(NSW) 16 (FC)

Legacies and devises — Options — Nature of right — Whether merely personal —
Assignability — Option to donee without mention of heirs or successors —
Death of donee of option.

Perpetual Trustee Co v Union Trustee Co (1927) 28 SR(NSW) 222 (Harvey CJ in
Eq)

Legacies and devises — Options — Option to purchase land at less than value —
Person beneficially entitled — Donee of option — Liability to duty.

Re Busby; Busby v Busby (1930) 30 SR(NSW) 399 (Long Innes J)

Legacies and devises — Payment abroad free of “exchange” — Difference in
currency an additional gift.

Thompson v Wylie (1938) 38 SR(NSW) 328 (Long Innes CJ in Eq)

Legacies and devises — Payment of debt by disposition in will — “Debt actually
due and owing” or legacy — Debt payable at future date.

Coffill v Commissioner of Stamp Duties (1920) 20 SR(NSW) 278 (FC)

Legacies and devises — Specific or general legacy — Legacy of shares — Income
of shares pending payment of legacies — Residual estate.

Permanent Trustee Co of NSW Ltd v Royal Prince Alfred Hospital (1944) 45
SR(NSW) 339 (Nicholas CJ in Eq)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Mistake or misdescription — In respect of object of gift — Dominant intention to
benefit class — Mistake in enumeration of persons — Gift to “all my children”
inaccurately enumerated — Subsequent birth of child.

Re Garnock (1909) 10 SR(NSW) 51 (Simpson CJ in Eq)

Mistake or misdescription — In respect of object of gift — Gift to children by
number — Subsequent increase in number complying with description — Gift to
individuals or class.

Re McNeill; Wright v Johnstone (1909) 9 SR(NSW) 220 (Simpson CJ in Eq)

Mistake or misdescription — In respect of object of gift — Misdescription of
beneficiaries — Admissibility of verbal instructions — Admissible to identify
correct beneficiaries.

Re O’Mara (1909) 10 SR(NSW) 67 (Simpson CJ in Eq)

Period of distribution — Direction to postpone distribution till payment of debts —
Payment out of capital of debts charged on income — Whether accelerating
period of distribution — Recoupment of capital out of income.

Love v Love (1921) 22 SR(NSW) 143 (Harvey J)

Power of appointment — Power to appoint fund “for such person or persons at
such ages or such times” — Nature of power — Exercise by general residuary
gift.

Kiel v Berghofer (1949) 49 SR(NSW) 363 (Sugerman J)

Presumption against intestacy — Determinable life estates — Gift over “first and
every son of the bodies of my said sons”.

Re Barber (1937) 37 SR(NSW) 470 (Long Innes CJ in Eq)

Principles of construction — Effect of codicil — Gift of shares “free of all
duties” — Codicil revoking gift and substituting gifts of shares — Whether
bequests in codicil free of duties.

McDonald v Bang (1944) 45 SR(NSW) 347 (Roper J)

Statutory rule — Gift to children or issue predeceasing testator — Class gift to
children — Death of member of class before will — Bequest taking effect as if
child survived testator.

Re King; King v King (1932) 32 SR(NSW) 669 (Long Innes J)

Statutory rule — Time from which will speaks with reference to property — Will
to be construed as if executed immediately before death — Contrary intention —
Devises of “vacant land” — Some land sold other land built on at date of death.

Burns Philp Trust Co Ltd v Stott (1955) 56 SR(NSW) 43 (Myers J)

Uncertainty and failure to dispose — In respect of object of gift — Gift to
executive committee of unincorporated association — Gift of income to be held
by secretary of association — Gift in remainder for such purposes as executive
thinks fit.

Van Kerkvoorde v Hedley (1917) 17 SR(NSW) 265 (Harvey J)

Vested or contingent interest — Direction that share should not vest until death of
mother — Gift over if predeceasing mother leaving issue.

Murray v Raith (1923) 23 SR(NSW) 386 (Harvey J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

Vested or contingent interest — Directions to distribute or transfer at future
date — Income to be accumulated for benefit of grandchildren — Direction to
divide accumulated income when youngest attains 21 — Death of grandchild
over 21 but before event.

Perpetual Trustee Co (Ltd) v Scheiler (1948) 49 SR(NSW) 169 (Sugerman J)

Vested or contingent interest — Effect of trust for or power of maintenance —
Discretionary trust of intermediate income for maintenance.

Re Levy; Cohen v Cohen (1907) 7 SR(NSW) 885 (Simpson CJ in Eq)

Vested or contingent interest — Effect of trust for or power of maintenance —
Effect of discretionary power of maintenance on vesting — Gift of personalty
upon attaining 25, followed by gift over in event of dying under 21.

Gray v Scott (1937) 37 SR(NSW) 273 (Nicholas J)

Vested or contingent interest — Gift after creation of life estate — Remainder gift
subject to attaining twenty-one or marrying — Powers of maintenance and
leasing expressed to apply to all gifts — Death of infant within class during life
tenancy — Failure of gift.

Cooper v Allchin (1913) 13 SR(NSW) 422 (Harvey J)

Vested or contingent interest — Vesting of remainders — Gift to children on
youngest attaining 21 — Child surviving testator dying before 21.

Permanent Trustee Co of NSW Ltd v Stuart (1936) 37 SR(NSW) 32 (Maughan AJ)

Vested or contingent interests — Gift over on forfeiture — Devise to children of
life tenant attaining 21 or marrying.

Ex parte Minister for Public Works; Re the Will of Caraher (1904) 5 SR(NSW) 63
(Walker J)

What interest passes — Absolute gift of particular share — Settlement of share in
certain events — Whether absolutely entitled.

Frazer v Frazer (1901) 1 SR(NSW) Eq 247 (FC)

What interest passes — Absolute gifts-when cut down — Absolute gift followed
by repugnant gift over.

Mowsar v Birrell (1929) 29 SR(NSW) 506 (Harvey CJ in Eq)

What interest passes — Absolute gifts-when cut down — Settlement of share in
certain events — Events not provided for.

McRae v Frazer (1932) 32 SR(NSW) 191 (FC)

What interest passes — Amounts of legacies — Capital value of perpetual annuity
of specified sum — Mode of ascertaining capital sum — Basis of investment —
Deductions from capital sum.

Gilmour v Gilmour (1930) 31 SR(NSW) 83 (Long Innes J)

What interest passes — Devise and bequest of residue of personalty and all realty
on trust — Trust to pay so much of capital moneys as widow shall require or ask
for — Support, maintenance and benefit — Widow not entitled to whole estate.

Wyatt v Gaskell (1948) 49 SR(NSW) 27 (Roper CJ in Eq)

What interest passes — Estates for life or in fee — Fee simple — Estate tail or
estate in fee simple — Gift to sons to remain property of them and their heirs.

Barham v Turner (1913) 14 SR(NSW) 87 (FC)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

What interest passes — Estates for life or in fee — Fee simple — Gift of sole use
and enjoyment and entire possession of farm without let or hindrance.

Cordeaux v Jelly (1915) 15 SR(NSW) 398 (Simpson CJ in Eq)

What interest passes — Estates for life or in fee — Fee simple — Indefinite gift of
rents — Gift over after life interest to persons or their issue.

Gardiner & Co Ltd v Dessaix (1915) 15 SR(NSW) 386 (PC)

What interest passes — Estates for life or in fee — Fee simple — Where words of
disposition for “every son of mine and his issue male in succession, so that every
elder son and his male” are preferred.

Re De Lauret (1909) 10 SR(NSW) 240 (Simpson CJ in Eq)

What interest passes — Estates for life or in fee — Life estate — Gift for sole use
and benefit during life — Administration granted to life tenant — Mortgage by
tenant for life as beneficiary.

Anderson v Neale (1902) 2 SR(NSW) Eq 20 (Simpson CJ in Eq)

What interest passes — Estates for life or in fee — Life estate — Gift to A and
after her death, to her eldest surviving son — Gift for life.

Campbell v Brown (1917) 17 SR(NSW) 425 (Harvey J)

What interest passes — Estates for life or in fee — Life estate — Right to use
residence — Mere right of personal residence in house.

Re Hillier; Primrose v Kewley (1939) 39 SR(NSW) 71 (Long Innes CJ in Eq)

What interest passes — Fee simple — Amounts of legacies — Gift of stock to
value of specified sum — Market or face value of stock.

Elworthy v Weekes (1932) 32 SR(NSW) 142 (FC)

What interest passes — Fee simple — Estate tail or estate in fee simple with
executory devise over.

Neville v Neville (1903) 3 SR(NSW) 378 (Simpson CJ in Eq)

What interest passes — Gift to be applied in particular manner — Gift to person
for purpose of buying home for self and family — Joint tenancy.

Re Bernard; Jessop v Whiteman (1909) 9 SR(NSW) 417 (Simpson CJ in Eq)

What interest passes — Joint tenancy — Gift to named persons and “at their
decease” to their issue per stirpes.

Re Prichard; Hamblin v Pritchard (1906) 6 SR(NSW) 353 (Owen J)

What interest passes — Joint tenancy — Gift to wife for benefit of herself and
children.

Re Garden (1906) 6 SR(NSW) 277 (Owen J)

What interest passes — Joint tenancy — Gift to wife to have and to hold for
maintenance of herself and children.

Re Watts (1909) 9 SR(NSW) 567 (Simpson CJ in Eq)

What interest passes — Life estate — Trust for maintenance, support, clothing and
general comfort of widow during her life.

Re Dunlop; McClintock v Perpetual Trustee Co (Ltd) (1925) 26 SR(NSW) 126
(Long Innes J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

What interest passes — Shares and proportions — Gift of residue to be divided
equally between sister and nephews — Division per capita and not into
moieties — Condition subsequent — Survivorship.

Gibson v Abernethy (1918) 18 SR(NSW) 122 (Harvey J)

What interest passes — Shares and proportions — Residuary trust fund —
Advancement of part of share — Ascertainment of shares of corpus — Life
estate of widow in half income — Mode of division of other half.

Union Trustee Co of Australia Ltd v Grant (1949) 50 SR(NSW) 184 (Roper CJ in
Eq)

What interest passes — Tenancy in common — Gift to several named persons in
equal shares — Duration for joint lives and lives of survivors and survivor —
Gift over of corpus — Period of distribution death of last survivor.

Re Browne; Public Trustee v Browne (1939) 39 SR(NSW) 283 (Long Innes CJ in
Eq)

What property passes — Business and farming assets and goodwill — Bequest of
“half share in business” — Right to half share of assets of business.

Rogers v Rogers (1910) 11 SR(NSW) 38 (Simpson CJ in Eq)

What property passes — Money — Money “to my credit” in banks — Whether
including money on fixed deposit at interest.

Public Trustee v Leitch (1928) 28 SR(NSW) 313 (Davidson J)

What property will pass — Business and farming assets — Devise of “plant” —
Gift of station — Whether livestock included.

Re McIntosh; Perpetual Trustee Co Ltd v McIntosh (1902) 2 SR(NSW) Eq 185
(Simpson CJ in Eq)

What property will pass — General devise of real estate — Devise of whole of my
residuary “real estate” — Leaseholds — Statutory rules — Contrary intention.

Public Trustee v Logan (1925) 25 SR(NSW) 194 (Long Innes J)

What property will pass — Gifts of residue — Income to children for 21 years —
Residuary estate to children at expiration of period — Substitutional gift of
residuary estate to children of deceased children — Children of deceased child
entitled to income.

Re Pulbrook (1937) 37 SR(NSW) 223 (Long Innes CJ in Eq)

What property will pass — Gifts of residue — Income to children for 21 years —
Residuary estate to children at expiration of period — Substitutional gift of
residuary estate to children of deceased children — Children of deceased child
entitled to income.

Re Pulbrook (1937) 37 SR(NSW) 345 (FC)

What property will pass — Gifts of residue — Share of residue — Priority or
payment of specified amounts — Direction to pay out of first money available
for distribution.

Brown v Molloy (1924) 24 SR(NSW) 304 (Street CJ in Eq)
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WILLS, PROBATE AND ADMINISTRATION—continued
Construction and effect—continued

What property will pass — Land devised by name or local description —
Description not according with facts — Devise of farm “comprising 320 acres of
conditionally purchased land” — Farm including other leased land — Operated
by testator as single farm.

Re Davis; Tuxford v Davis (1906) 7 SR(NSW) 71 (Street J)

What property will pass — Land devised by name or local description —
Identified lots — Third lot as curtilage — Description partly correct and partly
incorrect.

Brown v Brown (1901) 1 SR(NSW) Eq 218 (Simpson CJ in Eq)

What property will pass — Land devised by name or particular description —
Description of property by name — Property subsequently added to.

Brown v Butcher (1921) 22 SR(NSW) 176 (Harvey J)

What property will pass — Money — Gift of “money due and payable under
mortgage” — Payment of instalment by cheque prior to death — Cheque
presented after death.

Ashby v Hayden (1931) 31 SR(NSW) 324 (Long Innes J)

What property will pass — Money — Gift of money standing to credit in specified
bank — Absorption of bank by another — Novation — Debt statute barred.

Re Franki (1933) 33 SR(NSW) 431 (SC Long Innes J)

What property will pass — Particular words and phrases — “Money” — General
principles.

Gunther v Commissioner of Stamp Duties (1932) 33 SR(NSW) 95 (FC)

What property will pass — Particular words and phrases — “Money” — Gift of
“all moneys lent” — Gift of “business” — Money on current account — Money
on fixed deposit — Balance of purchase due under contract for sale.

Slater v Slater (1914) 14 SR(NSW) 401 (Harvey J)

What property will pass — Particular words — “Money” — Gift by codicil of “all
moneys that I may die possessed of” — Money at call — Money on fixed
deposit.

Re Friedman; Friedman v Friedman (1908) 8 SR(NSW) 127 (Simpson CJ in Eq)

What words will pass particular property — Real property — “Every owning” —
Nature of interest — Division of property upon certain event — Tenancy in
common.

Re Hogno, Chandler v Hogno (1908) 8 SR(NSW) 646 (Simpson CJ in Eq)

Words — Supplying words — Supplying “real” to qualify property.
Re Beard; Beard v Hart (1907) 7 SR(NSW) 663 (FC)

Legacies and devises

Intermediate income — Effect of discretionary power of maintenance out of capital
or income of contingent share.

Barrett v Barrett (1918) 18 SR(NSW) 637 (Harvey J)

Legacies to executors — Intention — Prima facie construction — Election —
Insufficient assets to pay legacies.

In the Will of Steele (1915) 15 SR(NSW) 247 (Street J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Powers of appointment

Will of child predeceasing testator — Statute providing for constructive death to
prevent devise lapsing — Effect — Deceased child’s will not amounting to
exercise of general power of appointment — Stamp Duties Act 1920 — Wills,
Probate and Administration Act 1898.

Perpetual Trustee Co (Ltd) (Blyth Estate) v Commissioner of Stamp Duties (1960)
62 SR(NSW) 108 (FC)

Probate and administration

Administration — Assets — What are assets — Property passing under special
power of appointment by will — No “disposition” by will.

Re O’Connell (1902) 2 SR(NSW) 426 (FC)

Administration — Attorneys, agents and nominees — Nominee of person claiming
interest under assignment.

In the Estate of Taylor (1908) 8 SR(NSW) 634 (Street J)

Administration — Directions in will — Direction to pay testamentary expenses and
succession duty out of residue — Direction as to succession duty to be read as
estate duty.

Re Jordan; Pidcock v Cooper (1932) 32 SR(NSW) 591 (Long Innes J)

Administration — Distribution — Legacies and devises — Ademption — Realty
devised contacted to be sold after date of will — Balance of purchase money
unpaid at date of death.

Read v Van Brakkel (1914) 14 SR(NSW) 124 (Street J)

Administration — Distribution — Specific bequest of proceeds of sale of race
horses — Sale by trustee-executor prior to probate — Direction for residue to
bear testamentary expenses and debts — Expenses of upkeep and sale to be
borne by legatees.

Allen v Attorney-General (1914) 15 SR(NSW) 41 (Harvey J)

Administration — Grant to bankrupt — Practice.
In the Estate of Nowland (1906) 6 SR(NSW) 289 (Walker J)

Administration — Grant to person out of jurisdiction — Husband — Consent of
next of kin — Sureties.

In the Estate of Kruttschnitt (1941) 42 SR(NSW) 79 (Nicholas CJ in Eq)

Administration — Order of application of assets — Contribution within class —
Effect of gift of residuary realty together with general personal estate on trust for
conversion — When exonerating specifically bequeathed personalty.

Re Forsyth; Wyatt v Forsyth (1929) 29 SR(NSW) 411 (Long Innes J)

Administration — Order of application of assets — Directions in the will — Mixed
fund created for payment of testamentary expenses — Subsequent gift of residue
unascertainable till expenses paid — Lapse of share of residue.

Perpetual Trustee Co (Ltd) v Walker (1941) 41 SR(NSW) 174 (Roper J)

Administration — Order of application of assets — Directions in will —
Insufficiency of assets — Abatement.

Sanders v Sanders; Reddish v Sanders (1914) 15 SR(NSW) 21 (Harvey J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Probate and administration—continued

Administration — Partial intestacy — Distribution to next-of-kin — Whether
nephews and nieces take in priority to aunts and uncles.

Thornton v Brunsden (1956) 56 SR(NSW) 265 (McLelland J)

Administration — Persons entitled — Nominees — Stranger nominated by those
interested.

Re McCormack (1902) 2 SR(NSW) B&P 48 (Walker J)

Administration — Public Trustees — Grant jointly with others.
In the Will of Major (1914) 14 SR(NSW) 126 (Street J)

Administration — Public trustees and curators — Election to administer estate of
intestate — Application by widower for administration — Right to grant —
Public Trustee Act 1913.

In the Estate of Bray (1946) 46 SR(NSW) 233 (Nicholas CJ in Eq)

Administration — Public trustees and curators — Rights as against others
entitled — Competing applications.

In the Estate of Whitelaw (1936) 36 SR(NSW) 468 (Nicholas J)

Administration — Testamentary expenses — Direction for payment from
residue — Meaning of “testamentary expenses” — Expenses solely referable to
specifically devised real estate.

Perpetual Trustee Co v Mackenzie (1917) 17 SR(NSW) 660 (Harvey J)

Administration — To whom granted and when necessary — Grant follows
interest — Residing outside jurisdiction.

In the Estate of Slattery (1909) 9 SR(NSW) 577 (Street J)

Administration — To whom granted — Grant to stranger — Widow solely entitled
and consenting — Refusal of order.

In the Estate of Chave (1930) 30 SR(NSW) 180 (Davidson J)

Costs — Caveator merely requiring proof in solemn form.
Peters v Peters (1907) 7 SR(NSW) 398 (Street J)

Costs — Costs of unsuccessful caveator — Unsuccessful allegation of lack of
testamentary capacity.

Kenny v Wilson (1911) 11 SR(NSW) 460 (Rich AJ)

Costs — Where litigation caused by testator, executor or person interested —
Circumstances justifying opposition — Information withheld.

Rowland v Portus (1906) 6 SR(NSW) 74 (Walker J)

Costs — Where litigation caused by testator, executor or person interested —
Circumstances justifying opposition — Testator suffering from delusions.

Clarke v Clarke (1901) 1 SR(NSW) B&P 25 (Walker J)

Costs — Where litigation caused by testator, executor or person interested — Effect
of knowledge or insufficient inquiry — Executor propounding will — Executor
indemnified by beneficiaries — One set of costs.

Perpetual Trustee Co Ltd v Watson (1902) 2 SR(NSW) B&P 13 (FC)
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WILLS, PROBATE AND ADMINISTRATION—continued
Probate and administration—continued

Costs — Where litigation caused by testator, executor or person interested — Effect
of knowledge or insufficient inquiry — Executor propounding will —
Opportunity of ascertaining condition of testator.

Cooke v Watson (1902) 2 SR(NSW) B&P 36 (Walker J)

Costs — Where litigation not caused by testator — Unnecessary litigation —
Failure to limit initial proceedings.

Beatson v Perry (1906) 6 SR(NSW) 167 (Walker J)

Foreign grants — Effect of — Principal grant of administration cta to widow in
England — Value of local assets in excess of English assets — Widow with life
estate — Whether widow as administrator entitled to have assets in New South
Wales transferred to her.

Re Forster (1919) 20 SR(NSW) 156 (Harvey J)

Foreign grants — Grant to attorney of executors — Death of one executor — Grant
not revoked — Sale under order of court — Purchaser’s title protected —
Conveyancing Act 1919.

Perpetual Trustee Co Ltd v Satchell (1939) 39 SR(NSW) 335 (Davidson J)

Grants — Limited administration — Application of executrix for limited grant —
Grant limited to exercise of power — Exercise of voting power conferred by
shares in company — Power to make grant — Form of grant.

In the Will of Sands (1943) 44 SR(NSW) 281 (Nicholas CJ in Eq)

Grants — To whom granted — Expressly appointed executor — Conditional
appointment — Condition precedent — Failure to comply — Appointment of
substitutional executor — Application for grant by appointed executor —
Renunciation by substitutional executor.

In the Will of Wilson (1945) 45 SR(NSW) 342 (Nicholas CJ in Eq)

Jurisdiction — Grant in case of living person — Void.
Ex parte Keegan (1907) 7 SR(NSW) 565 (FC)

Limited, special and conditional grants — Limited — Grant limited to exercise of
power — Benefit of estate.

In the Estate of Pickles (1922) 22 SR(NSW) 227 (Harvey J)

Order of application of assets — Directions in will — Direction as to payment of
“testamentary expenses” — Expenses incident to trusts of will — Debts.

Perpetual Trustee Co v Shelley (1916) 17 SR(NSW) 57 (Harvey J)

Practice and procedure — Caveats — Bona fides — Contested suit.
In the Will of Dixon (1909) 9 SR(NSW) 674 (Street J)

Practice and procedure — Caveats — Order nisi for grant — Caveator appearing
on return date — Contested matter unless caveat vexatious — Wills, Probate and
Administration Act 1898.

In the Will of Young (1968) 70 SR(NSW) 386 (CA)

Practice and procedure — Costs — Where litigation caused by person
interested — Effect of insufficient enquiry — Duty of caveator.

In the Will of O’Driscoll (1929) 29 SR(NSW) 559 (Harvey CJ in Eq)
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WILLS, PROBATE AND ADMINISTRATION—continued
Probate and administration—continued

Practice and procedure — Form of probate and letters of administration — Will in
foreign language — Incorrect translation filed — Correction of translation.

Re H J Kleinsang (1928) 28 SR(NSW) 455 (Harvey CJ in Eq)

Practice and procedure — Letters of administration with will annexed — Will in
foreign language — Incorrect translation filed — Correction of translation —
Form of order.

Re H J Kleinsang (No 2) (1928) 28 SR(NSW) 559 (Davidson J)

Practice and procedure — Suits — Contested suit — Power to dispense with
pleadings.

In the Will of Simpson (1906) 6 SR(NSW) 73 (Walker J)

Probate — Foreign grants — Reseal — Practice.
In the Will of Nathan Thornley (1903) 4 SR(NSW) 246 (FC)

Probate — Grants — To whom grant will be made — Grant to foreign trustee
company.

In the Will of Finn (1908) 8 SR(NSW) 32 (Street J)

Probate — Practice — Applications — Application for probate of earlier will —
Later will in existence — Testamentary incapacity at date of later will.

In the Will of Pearce (1945) 46 SR(NSW) 71 (Nicholas CJ in Eq)

Probate — Practice — Suits — Parties — Right of interested party to intervene.
Permanent Trustee Co Ltd v Roberts (1949) 50 SR(NSW) 65 (Roper CJ in Eq)

Probate — To whom granted — Executors according to tenor — Persons charged
with executorial duties — Direction to “executors hereinafter named” — Persons
then appointed guardians only.

In the Will of Burns (1903) 4 SR(NSW) 257 (Walker J)

Probate — To whom granted — Executors according to tenor — Trustees.
In the Will of Edgar Martin (1909) 9 SR(NSW) 576 (Street J)

Probate — To whom probate granted — Expressly appointed executors — Executor
appointed under power to nominate given by will.

In the Will of MacGregor (1901) 1 SR(NSW) B&P 50 (Walker J)

Renunciation of probate — When allowed — Co-executors names in will —
Publication of joint advertisement — Renunciation by one — No intermeddling.

In the Will of Colless (1941) 41 SR(NSW) 133 (Nicholas CJ in Eq)

Revocation — Failure of grantee to administer — Executor unwilling or unable to
act — Relevant principles.

Bates v Messner (1967) 67 SR(NSW) 187 (CA)

To whom granted — Expressly appointed executors — Executor appointed under
power to nominate given in will — What constitutes power to nominate.

In the Will of Rose (1907) 7 SR(NSW) 201 (Street J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Revival

By codicil — Contract for sale of devised property — Subsequent codicils
confirming will — Contract for sale executory at date of death — Intention of
testator.

Gilder v Fairweather (1943) 44 SR(NSW) 229 (Roper J)

By codicil — Intention to revive — Codicil indorsed on revoked will appointing
new executor.

In the Estate of Horne (1920) 20 SR(NSW) 531 (Harvey J)

Revocation of will

Dependant relative revocation — Application of doctrine — Part of will
containing revocation ineffective — Revocation clause read distributively.

Re Mills, Deceased (1968) 70 SR(NSW) 36 (CA)

Lost will — Presumption of destruction of lost will — Rebuttal of presumption —
Evidence — Nature and sufficiency.

In the Will of Boyd; Ex parte Whelan (1959) 59 SR(NSW) 369 (FC)

Methods of revocation — Dependent relative revocation — Revival of earlier will
as sole purpose — Revocation of later will with intention of excluding
beneficiary thereunder and reviving earlier will — Intestacy.

In the Estate of Niven (1921) 21 SR(NSW) 702 (Harvey J)

Presumption of destruction of lost will — Rebuttal of presumption — Person
speaking of existence of will just before death — Probate of draft.

In the Will of Cotterill (1904) 4 SR(NSW) 617 (Walker J)

Testamentary capacity

Persons on actual military service — Deceased member of crew of merchant
ship — Death while interned in enemy country — Not member of naval
forces — Not mariner “at sea”.

Re the Will of LH Bickley (1948) 49 SR(NSW) 94 (Roper CJ in Eq)

Persons on actual military service — What constitutes actual military service —
Member of occupation force after termination of hostilities.

Re the Will of Gillett (1948) 48 SR(NSW) 477 (Roper CJ in Eq)

Testamentary instruments

Alterations, additions and interlineations — Words struck out by solicitor for
revised will — Effect — No evidence as to whether testatrix approved — Grant
of probate as document stood.

Re Baker (1964) 65 SR(NSW) 409 (CA)

Contracts to leave property by will — Covenant to leave property “for benefit of”
particular person — Gift of life interest with remainder to issue — No power of
disposition to covenantee — Forfeiture clause — Sufficiency of compliance with
covenant.

Hoeppner v Kautz (1908) 8 SR(NSW) 186 (Simpson CJ in Eq)
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WILLS, PROBATE AND ADMINISTRATION—continued
Testamentary instruments—continued

Contracts to leave property by will — Remedies for breach — Death of promisee
before promisor — Intention to perform moral obligation — Non-performance —
Specific performance.

McDonald v McDonald (No 2) (1935) 35 SR(NSW) 463 (Long Innes CJ in Eq)

Execution — Attestation — Attestation clause left blank — Witnesses signing as
executors and witnesses.

In the Will of Johnson (1905) 5 SR(NSW) 378 (Walker J)

Execution — Attestation — Supernumerary signatures — Omission from probate —
Signature of beneficiary — Signature for purpose other than attestation.

Wilgoss v Ward (1921) 22 SR(NSW) 61 (Harvey J)

Execution — Attestation — Supernumerary signatures — Omission from probate —
Witness to attesting witnesses.

In the Will of Frost (1903) 4 SR(NSW) 254 (Walker J)

Execution — Attestation — Supernumerary signatures — Signature by
beneficiary — Inclusion in copy will indorsed on grant of probate — Alteration
of grant by deletion of signature.

In the Will of Greenfield (1922) 22 SR(NSW) 478 (Owen AJ)

Execution — Position of signature — Separate documents — Envelope containing
paper bearing dispositive clause — Signature on envelope.

In the Will of Curry (1945) 46 SR(NSW) 158 (Nicholas CJ in Eq)

Execution — Signature of testator — Position of signature — At foot or end —
Signature not so placed as to be signature to document — Invalid execution.

Re Middlebrook (1928) 29 SR(NSW) 217 (Davidson J)

Execution — Signature of testator — Position of signature — At foot or end —
Will on back outside page — Signature on first inside page — Valid execution.

In the Will of Cohen (1929) 29 SR(NSW) 196 (Davidson J)

Execution — Signature of testator — Position of signature — In relation to end of
writing — Admission of part to probate.

In the Will of Glass (1906) 6 SR(NSW) 426 (Owen J)

Execution — Signature of testator — Position of signature — In relation to end of
writing — Probate refused — Complete document intended to be will —
Execution of part only.

In the Will of Moroney (1928) 28 SR(NSW) 553 (Harvey CJ in Eq)

Execution — Signature of testator — Position of signature — In relation to end of
writing — Signature opposite foot or end — Whole document admitted to
probate.

In the Will of Plain (1927) 27 SR(NSW) 241 (Davidson J)

Incorporation of unattested material — Documents referred to in Will — “Will”
referred to in will.

In the Will of Patrick Murphy (1919) 19 SR(NSW) 357 (Harvey J)

Incorporation of unattested material — Documents referred to in will — Written
directions.

In the Will of Beveridge (1906) 6 SR(NSW) 125 (Walker J)
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WILLS, PROBATE AND ADMINISTRATION—continued
Testamentary instruments—continued

Joint and mutual wills — Mutual wills — Husband and wife — Fresh will by
survivor after accepting benefits — Implied trust in favour of remaindermen.

Perpetual Trustee Co v Hudson (1926) 26 SR(NSW) 615 (Harvey CJ in Eq)

Knowledge and approval of contents — Evidence — Where circumstances raise
suspicion — Onus of proof — Lengthy acquiescence by testator.

Hendy v Jenkins (1901) 1 SR(NSW) B&P 34 (FC)

Mistakes and omissions — Mistake in will — Mistake of draftsman empowered to
use his own judgment — Mistake in copying will.

Perpetual Trustee Co v Williamson (1929) 29 SR(NSW) 487 (Harvey CJ in Eq)

Persons on actual military service — Unsigned will of realty and personalty —
Will valid as to personal estate but invalid as to real estate — Form of grant of
administration.

In the Will of Vernon (1919) 19 SR(NSW) 358 (Harvey J)

Revival and republication — By codicil — Need to refer to will intended to be
republished — Codicil executed on back of document purporting to be copy of
holograph will.

In the Will of Eteson (1927) 28 SR(NSW) 119 (Harvey CJ in Eq)

Several instruments — Grant of single probate — Evidence as to what constitutes
will — Jurisdiction as to construction of will.

In the Will of Molloy (1923) 23 SR(NSW) 340 (Harvey J)

Undue influence — Circumstances arousing suspicion — Party preparing will
which gives him benefit.

Public Trustee v McKeon (1917) 17 SR(NSW) 157 (Street J)

Where several instruments — Grant of single probate — Evidence as to what
constitutes will — Both documents purporting to be last will.

In the Will of Cullen (1907) 7 SR(NSW) 29 (Street J)

Where several instruments — Grant of single probate — Where no inconsistency.
Re Wills of Mary Clark (1903) 4 SR(NSW) 248 (Walker J)

Wills — Execution — Signature of testator — Position of signature — In relation to
end of writing — Admission of whole to probate — First page executed —
Second page not signed — All dispositions on first page.

Beven v Beven (1941) 41 SR(NSW) 261 (Nicholas CJ in Eq)

Wills — Making — Execution — Signature of testator — Position of signature —
In relation to end of writing — Probate refused — Complete document intended
to be will — Execution of part only.

In the Estate of Roffe (1920) 20 SR(NSW) 632 (Harvey J)

Wills — Making — Persons on actual military service — What constitutes —
Minor — Operation of will after close of war — Statements will only to operate
during war — Witnesses required.

In the Will of Thompson (1910) 10 SR(NSW) 406 (Street J)

Contracts to leave property by will — Remedies for breach — Death of promisee
before promisor — Intentional non-performance — Specific performance.

McDonald v McDonald (1935) 35 SR(NSW) 173 (Long Innes CJ in Eq))
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WILLS, PROBATE AND ADMINISTRATION—continued
Testamentary instruments—continued

Execution — Signature — At foot or end — Use of printed will form — Signature
after alternate will in printed form.

In the Will of Hempel (1959) 60 SR(NSW) 147 (FC)

WORKERS COMPENSATION

Alternative rights

Against employer — Effect of claim for compensation on statutory rights — Rights
under Government Railways Act 1912 — Injury necessitating retirement —
Election causing loss of statutory entitlements — Workers’ Compensation Act
1926.

Williams v Nott (1937) 38 SR(NSW) 34 (FC)

Against employer — Effect of claim or proceeding for or receipt of compensation
on right to damages — Death of worker — Widow and children dependent on
deceased — Claim on behalf of infant for workers compensation —
Determination deferred — Action by widow at law — Stay of proceedings by
widow.

Medaris v Lars Halvorsen & Sons Pty Ltd (1943) 44 SR(NSW) 71 (FC)

Against employer — Effect of receipt of compensation — Employee an infant.
Malone v Cain (1942) 42 SR(NSW) 90 (FC)

Against employer — Extension of time — Jurisdiction to grant — Delegation to
Prothonotary — Statute referring to judge — Prothonotary validly exercising
power — Supreme Court and Circuit Courts Act 1900 — Workers’
Compensation Act 1926.

Delaney v Flynn (1954) 55 SR(NSW) 520 (FC)

Against employer — Limitation of time for action — Employee’s action against
Commissioner for Railways — Government Railways Act 1912.

Jackson v Commissioner for Railways (1954) 54 SR(NSW) 183 (FC)

Against employer — Limitation of time for action — Extension of time —
Reasonableness — In what circumstances granted — Workers’ Compensation
Act 1926.

Clark v Pain Manufacturing Pty Ltd (1960) 61 SR(NSW) 565 (FC)

Against employer — Limitation of time for claim for damages — Compensation
received — Several injuries in single accident — Claim as to injuries other than
those compensated — Workers’ Compensation Act 1926.

Djordjevic v Australian Iron & Steel Ltd (1966) 67 SR(NSW) 441 (CA)

Against employer — Limitation of time for claim for damages — Extension of
time — Amending legislation increasing time limit — Amendment within period
for application to extend time — Workers’ Compensation Act 1926.

Chang v Nuffield (Australia) Pty Ltd (1958) 59 SR(NSW) 16 (FC)

Against employer — Limitation of time for claim for damages — Extension of
time — Appeal from refusal of extension — Reasonableness — Delay —
Workers’ Compensation Act 1926.

Holmes v WH Lober & Co Pty Ltd (1962) 63 SR(NSW) 251 (FC)



566

INDEX TO SUBJECT MATTER

WORKERS COMPENSATION—continued
Alternative rights—continued

Against employer — Limitation of time for instituting action for damages —
Amendment — Claim for breach of statutory duty after expiry of period —
Amendment in time within which extension might have been made — Workers’
Compensation Act 1926.

O’Grady v Botany Wools (Australia) (1964) 64 SR(NSW) 359 (CA)

Against employer — Limitation of time for instituting proceedings — Where
compensation received — Worker an infant — Whether time runs during
infancy — Workers’ Compensation Act 1926.

Kettle v George Hudson Pty Ltd (1967) 68 SR(NSW) 185 (CA)

Against employer — Limitation of time to institute proceedings for damages —
Extension of time — Appeal against order refusing.

Collins v Nielsen (1941) 41 SR(NSW) 42 (FC)

Against employer — Limitation of time — Extension of time — Extension from
12 months to three years — Amending statute — Retrospective operation.

Russell v Darling Island Stevedoring & Lighterage Co Ltd (1957) 58 SR(NSW)
200 (FC)

Against employer — Limitation of time — Failure to claim damages within
time — Whether constituted an election — Person injured an infant — Failure to
claim did not constitute election — Government Railways Act 1912-1958.

James v Commissioner of Railways (1962) 63 SR(NSW) 373 (FC)

Alternative rights against third parties — Constraint in recovery of both
compensation and damages from third party — Receipt of payments from
insurance company as sustenance allowance — Form of plea that action barred.

Rogers v Schultz (1921) 21 SR(NSW) 731 (FC)

Alternative rights against third parties — Effect of receipt of compensation on
right to proceed against third party — Employee an infant.

Griffiths v Farmer & Co Ltd (1940) 40 SR(NSW) 296 (FC)

Alternative rights against third parties — Receipt of payments from employer —
Nature of payments — Election — Whether action barred.

Peters v NSW Fresh Food and Ice Co Ltd (1935) 36 SR(NSW) 104 (FC)

Commonwealth government employees compensation — Receipt of
compensation — Barring of action for damages — Retrospective operation of
amendment — Employee mentally incapable — Commonwealth Employees
Compensation Act 1930.

Donlan v Commonwealth of Australia (1953) 54 SR(NSW) 67 (FC)

Effect of claim or proceeding for or receipt of compensation on right to
damages — Worker giving notice and claiming workers compensation — No bar
to subsequent proceedings at common law — What constitutes “proceeding”
under statute — Workers’ Compensation Act 1926.

Connell v Union Steamship Co (1928) 28 SR(NSW) 242 (FC)

Effect of proceedings for damages on right to compensation — Dependants
having alternative rights at — Need for all to join in election.

Shanahan v Commissioner for Railways (1943) 45 SR(NSW) 344 (FC)
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WORKERS COMPENSATION—continued
Assessment

Adjustment of benefits — Change in basic wage — Review application —
Workers’ Compensation Act 1926.

Coalcliff Collieries Ltd v Campbell (1964) 64 SR(NSW) 396 (CA)

Amount — “Average weekly earnings” — Cost of explosives supplied by employer
deducted from wages — Whether gross or net earnings to be considered.

Mahoney v Newcastle Wallsend Coal Co (1918) 18 SR(NSW) 578 (FC)

Amount — “Average weekly earnings” — Method of calculation — Period without
pay during industrial strike.

McGoldrick v Mount Kembla Colliery Co Ltd (1918) 18 SR(NSW) 601 (FC)

Amount — Amendment of statute — Accident prior to amendment — Amending
Act increasing maximum payable.

Simmons v British Broken Hill Pty (1921) 21 SR(NSW) 626 (FC)

Amount — Death of worker — Partial dependants — Sum reasonable and
proportionate to injury suffered by dependants — Benefits accruing to
dependants from worker’s estate — Not relevant to issue — Workers’
Compensation Act 1926.

Fernance v Walker Bros (1966) 67 SR(NSW) 14 (CA)

Amount — Partial incapacity — Deemed total incapacity — Suitable
employment — Initial refusal followed by renewed demand — Readiness and
willingness to undertake suitable employment — Workers’ Compensation Act
1926.

Asciak v Australian Glass Manufacturers Pty Ltd (1964) 64 SR(NSW) 344 (CA)

Amount — Re-employment of partially incapacitated worker — Employer’s
obligation — Worker dismissed for reasons unconnected with injury — Workers’
Compensation Act 1926.

Sinanoglou v Australian Iron & Steel Pty Ltd (1965) 65 SR(NSW) 109 (CA)

Amount — Weekly payments during incapacity — Computation of amount — Total
incapacity — Incapacity due to two causes — Progressive disease resulting in
total incapacity — Pre-injury earning capacity — No earnings for more than
12 months prior to notional injury — Certificate of medical board.

Collins v Australian Iron & Steel Ltd (1947) 48 SR(NSW) 55 (FC)

Amount — Weekly payments during incapacity — Diminution of earning power —
“Ability to earn in suitable employment” after injury — Provision of suitable
work by employer — Rejection by worker — Dismissal — Workers’
Compensation Act 1926.

Petrovic v Commissioner for Government Transport (1966) 67 SR(NSW) 46 (CA)

Lump sum payment for permanent impairment — Election — Effect —
Subsequent incapacitating sequela — Further compensation.

Mason v Commissioner for Railways (1941) 42 SR(NSW) 23 (FC)

Lump sum payment for specific injuries and losses — “Incapacity” — No loss of
wages or earning capacity — Right to compensation — Workers’ Compensation
Act 1926.

Frost v Mark Foys Ltd (1951) 52 SR(NSW) 95 (FC)
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WORKERS COMPENSATION—continued
Assessment—continued

Lump sum payment for specific injuries and losses — Limb injuries —
Permanent loss of efficient use of arm — Previous loss of finger — Deduction of
amount previously received for finger.

Bennett v General Motors Holdens Ltd (1940) 40 SR(NSW) 117 (FC)

Lump sum payment for specific injuries and losses — Loss of hearing —
Boilermakers deafness — Employment terminated before commencement of
legislation — Entitled to claim from former employer — Workers’ Compensation
Act 1926.

Montgomery v Cockatoo Docks & Engineering Co Pty Ltd (1967) 68 SR(NSW)
242 (CA)

Lump sum payments for specific injuries and losses — Eye injuries — Loss of
sight — Partial loss — Later loss of residual sight — Found to be “occupational
disease” — Assessment of amount as at date of loss of residual sight —
Workers’ Compensation Act 1926.

Young v University of Sydney (1969) 71 SR(NSW) 60 (CA)

Lump sum payments for specific injuries and losses — Eye injuries —
Percentage of diminution of sight — Partial loss of sight of one eye — Pre-injury
defect — Basis of calculation — Workers’ Compensation Act 1926.

Campisi v General Motors-Holden’s Ltd (1957) 57 SR(NSW) 477 (FC)

Lump sum payments for specific injuries and losses — Loss of hearing —
Boilermaker’s deafness — Extent of loss — Allowance for loss of hearing due to
age.

Sadler v Commissioner for Railways (1968) 70 SR(NSW) 104 (CA)

Partial incapacity — “Partial incapacity for pre-injury employment” — What
constitutes — Physical incapacity to carry out work — Employer’s duty to
provide work — Workers’ Compensation Act 1926.

Sinanoglou v Australian Iron and Steel Pty Ltd (1967) 68 SR(NSW) 279 (CA)

Partial incapacity — Employment injury resulting in partial incapacity —
Subsequent non-employment injury resulting in total incapacity.

Aitkin v Goodyear Tyre & Rubber Co (Aust) Ltd (1945) 46 SR(NSW) 20 (FC)

Partial incapacity — Weekly payments during incapacity — Diminution of earning
power — Ability to earn in suitable employment after injury — “Suitable
employment” — Worker ceasing employment for unconnected health reasons —
Whatever cause unable to earn pre-injury income — Workers’ Compensation Act
1926.

Metropolitan Coal Co Ltd v Duffy (1966) 67 SR(NSW) 163 (CA)

Partial incapacity — Weekly payments during incapacity — Diminution of earning
power — Probable earnings but for injury — Compulsory retirement a relevant
consideration — Workers’ Compensation Act 1926.

Australian Iron & Steel Pty Ltd v Elliott (1966) 67 SR(NSW) 87 (CA)

Re-employment of partially incapacitated worker — Duty of employer —
Suitability — “Odd lot”.

Wheatley v John Herford and Sons Ltd (1954) 54 SR(NSW) 232 (FC)
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WORKERS COMPENSATION—continued
Assessment—continued

Seafarers’ compensation — Deductions — Amounts received for medical attention
and maintenance — Amounts received for wages.

Lowry v Huddart Parker Ltd (1942) 42 SR(NSW) 62 (FC)

Special payments — Hospital treatment — Contributor to industrial contribution
fund — Free treatment — Right of hospital to recover actual cost from employer.

Coyle v Government Dockyard, Walsh Island (1929) 29 SR(NSW) 539 (FC)

Special payments — Medical and related treatment — Medical attention received in
hospital.

Hutton v Dorman Long & Co Ltd (1932) 32 SR(NSW) 321 (FC)

Special payments — Medical and related treatments — Denture of false teeth.
Storey v McCawley (1948) 48 SR(NSW) 474 (FC)

Weekly earnings — “Average weekly earnings” — Computation — Employment at
less than award rate.

Sutton v Sutton (1924) 25 SR(NSW) 35 (FC)

Weekly earnings — Calculation of “average weekly earnings” — Effect of absence
from work — Frequent strikes — “Incident of employment”.

Collins v South Greta Colliery Co (1925) 25 SR(NSW) 109 (FC)

Weekly earnings — Effect of absence from work — Rationing an incident of
employment.

Walsh v Transport Commissioners of NSW (1932) 33 SR(NSW) 80 (FC)

Weekly earnings — Effect of change in wage rates — Basic wage increase —
Finding worker unable to earn basic wage — Workers’ Compensation Act 1926.

Commissioner for Railways v Agalianos (1954) 55 SR(NSW) 342 (FC)

Weekly payments during incapacity — Additional compensation to injured worker
in respect of dependants — Worker unmarried at date of injury — Marriage
during incapacity — No right to additional compensation.

Gammage v Metropolitan Meat Industry Commissioner (1947) 48 SR(NSW) 99
(FC)

Weekly payments during incapacity — Computation of amount — Worker
entitled to “full pay” on extended leave — Incapacity concurrent with leave —
Transport Act 1930-1955.

Freeman v Commissioner for Government Transport (1958) 58 SR(NSW) 409
(FC)

Weekly payments during incapacity — Computation — Total incapacity — Public
holidays occurring during incapacity — Payment under industrial award for those
days.

Thompson v Armstrong & Royse Pty Ltd (1950) 50 SR(NSW) 298 (FC)

Weekly payments during incapacity — Diminution in earning power — Lessened
chance of obtaining work — Use by tribunal of general knowledge of labour
conditions.

Bryer v Metropolitan Water Sewerage & Drainage Board (1939) 39 SR(NSW)
321 (FC)
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WORKERS COMPENSATION—continued
Assessment—continued

Weekly payments during incapacity — Employment of partially incapacitated
worker — Failure to provide — “Failure” — Employee voluntarily leaving —
No further request for employment — Subsequent change of duties in position
offered — Workers’ Compensation Act 1926.

Nauseda v Punchbowl Brick & Tile Co Ltd (1956) 57 SR(NSW) 297 (FC)

Weekly payments during incapacity — Notional total incapacity — Failure to
provide employment — Worker in receipt of earnings — Earning less than pre-
injury income — Workers’ Compensation Act 1926.

Pennell v R J Brodie (Holdings) Pty Ltd (1967) 69 SR(NSW) 78 (CA)

Weekly payments during incapacity — Partial incapacity — Diminution in
earning capacity — Knowledge of labour market.

Salmi v Under Secretary of the Department of Public Works (1923) 23 SR(NSW)
515 (FC)

Weekly payments during incapacity — Partial incapacity — Suitable
employment — Continuation of incapacity — Assessment for total incapacity —
Sufficiency of evidence.

Hardaker v Wright & Bruce Pty Ltd (1958) 58 SR(NSW) 374 (FC)

Weekly payments during incapacity — Partial incapacity — Worker’s ability to
earn in suitable employment — Assessment of diminished earning capacity.

Lester v Under Secretary for Public Works (1922) 23 SR(NSW) 92 (FC)

Weekly payments during incapacity — Total incapacity — Public holidays
occurring during incapacity — Payment under industrial award in respect of
those days.

Carmichael v Colonial Sugar Refining Co Ltd (1944) 44 SR(NSW) 233 (FC)

Weekly payments during incapacity — Weekly earnings — Minor at date of
injury — Application of statute — Workers’ Compensation Act 1926.

Shaw v Hogan (1958) 59 SR(NSW) 180 (FC)

Weekly payments — Odd lot — Restricted field of employment — Whether total
and permanent disablement.

Wicks v Union Steamship Co of New Zealand (1933) 33 SR(NSW) 267 (FC)

Compensable injuries

“Injury” — Contraction or aggravation of disease — Injury in primary sense or
aggravation of pre-existing disease — Period for which payable — Whether pre-
existing disease would itself have resulted in injury — Workers’ Compensation
Act 1926.

Hankinson v Darling Island Stevedoring & Lighterage Co Ltd (1966) 67
SR(NSW) 130 (CA)

“Injury” — Death caused by coronary occlusion — Journey injury — Death caused
by disease and exertion — Not caused or contributed to by employment.

Peart v Hume Steel Ltd (1947) 47 SR(NSW) 384 (FC)

“Injury” — Death caused by coronary occlusion — Worker on way to work — No
causal connection with journey — Workers’ Compensation Act 1926.

Milligan v Slazengers (Australia) Pty Ltd (1948) 48 SR(NSW) 405 (FC)
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WORKERS COMPENSATION—continued
Compensable injuries—continued

“Injury” — Progressive disease — Harmful physiological change in course of
employment — Employment not contributing factor.

Kellaway v Broken Hill South Ltd (1944) 44 SR(NSW) 210 (FC)

Causal relation between injury and incapacity or death — Death of worker at
work — Presumption arising from place where body found — Presumed injury
received in course of employment — Workers’ Compensation Act 1926.

Odorisio v Electric Power Transmission Pty Ltd (1967) 68 SR(NSW) 180 (CA)

Causal relation between injury and incapacity or death — Death of worker on
periodic journey — Coronary occlusion and collision with light pole — Whether
deceased “received injury” and death “resulted from” that injury — Onus of
proof on applicant — Workers’ Compensation Act 1926.

McCubbin v Union Carbide Australia Ltd (1967) 68 SR(NSW) 169 (CA)

Causal relation between injury and incapacity — New intervening force —
Aggravation of injury by self-medication.

Garner v Burns Philp & Co Ltd (1949) 49 SR(NSW) 270 (FC)

Causal relation between injury and incapacity — Non-employment disease —
Supervening employment injury — Combined effects — Incapacity which
neither factor alone caused — Progressive disease.

Salisbury v Australian Iron and Steel Ltd (1943) 44 SR(NSW) 157 (FC)

Causal relation between injury and incapacity — Partial incapacity from
employment disease — Total incapacity from non-employment disease — No
finding of total incapacity before contracting employment disease —
Cardiovascular degeneration.

Bromwich v Kandos Coomber Colliery Co Ltd (1948) 48 SR(NSW) 532 (FC)

Daily or periodic journey — Periodicity — Injured worker collecting outstanding
wages — Workers’ Compensation Act 1926.

Jones v Rex Aluminium Co Pty Ltd (1957) 57 SR(NSW) 631 (FC)

Diseases — Aggravation or acceleration of pre-existing disease — Distinction
between aggravation and acceleration — Sufficiency of evidence —
Tuberculosis — Delay in making claim due to “mistake”.

Small v Metters Ltd (1941) 41 SR(NSW) 97 (FC)

Employment risks — Acts incidental to contract of employment — Car used by
worker — Worker receiving car allowance from employer — Injury at home
whilst servicing car — No causal relation between injury and employment.

Nunn v Department of Education (1957) 58 SR(NSW) 118 (FC)

Employment risks — Arising out of employment — Housekeeper shot whilst sick
in bed — Revolver accidentally discharged by employer’s son.

Clark v Alcock (1920) 20 SR(NSW) 419 (FC)

In course of employment — Acts incidental to contract of employment — Assault
by fellow worker — Physical contact with part of employer’s premises.

Nunan v Cockatoo Docks & Engineering Co Ltd (1941) 41 SR(NSW) 119 (FC)
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WORKERS COMPENSATION—continued
Compensable injuries—continued

In course of employment — Acts incidental to contract of employment — Use of
bath and other amenities on employer’s premises — Injury in course of
employment — Workers Compensation (Amendment) Act 1929.

Carruthers v Metropolitan Meat Industry Commissioner (1938) 38 SR(NSW) 116
(FC)

In course of employment — Conduct outside scope of employment — Doing
prohibited acts — Injury outside course of employment — Workers’
Compensation Act 1926.

Webb v Commissioner for Railways (1937) 38 SR(NSW) 76 (FC)

In course of employment — Negligent conduct by worker — Fatal injury —
Absence of serious and wilful misconduct — Activity within scope of
employment.

Tompsett v Southern Portland Cement Ltd (1941) 41 SR(NSW) 126 (FC)

In course of employment — Prohibited acts — Acts contrary to employer’s
orders — Instruction dealing with conduct of employee within sphere of
employment — Failure to obey — No proof of serious and wilful misconduct.

O’Toole v Railway Commissioners for NSW (1923) 23 SR(NSW) 495 (FC)

In course of employment — Prohibited acts — Acts prohibited by statute or
regulation — Disregard of statutory prohibition — Employer failing to enforce
statutory prohibition.

Austin v Coal Cliff Collieries Ltd (1919) 19 SR(NSW) 186 (FC)

In course of employment — Recesses — Injury during meal break — Worker
playing game of strength — Workers’ Compensation Act 1926.

Pickering v TH Muldoon & Co (1955) 55 SR(NSW) 271 (FC)

In course of employment — Recesses — Meal taken by permission on employer’s
premises — Injury during luncheon.

Davidson v Mould (1943) 44 SR(NSW) 113 (FC)

Injury by accident — Pneumonia — Disease proceeding from bacilli.
Simpson v Finlayson (1926) 26 SR(NSW) 280 (FC)

Injury by accident — Pneumonia — Unexpected result — Chill contracted during
work — Pneumonia supervening.

Maguire v Union Steamship Co of New Zealand (1919) 19 SR(NSW) 279 (FC)

Journey injuries — Between camp or temporary residence and permanent place of
residence — Journey between place of abode and “camp or place” where
temporarily residing — Need for defined habitation — Workers’ Compensation
Act 1926.

Hofman v Broken Hill Pty Co Ltd (1956) 56 SR(NSW) 378 (FC)

Journey injuries — Fault of worker — Onus of proof and sufficiency of evidence.
Jacobsen v Darling Island Stevedoring & Lighterage Co Ltd (1945) 45 SR(NSW)

264 (FC)

Journey injuries — Fault of worker — Onus of proof and sufficiency of
evidence — “Default” — Workers’ Compensation Act 1926.

Bagot v Commissioner for Railways (1943) 44 SR(NSW) 173 (FC)
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WORKERS COMPENSATION—continued
Compensable injuries—continued

Journey injuries — Journey between place of abode and work — Place of
abode — Injury within flat building on common staircase.

Bowden v Murdoch’s Ltd (1951) 51 SR(NSW) 423 (FC)

Journey injuries — Substantial interruption — Material increase in risk of
injury — Road journey undertaken in darkness — Workers’ Compensation Act
1926.

KD Welding Co Pty Ltd v Tallar (1957) 57 SR(NSW) 614 (FC)

Journey injuries — Substantial interruption — No material increase in risk of
injury — Onus of proof — Workers’ Compensation Act 1926.

Gillespie Bros Pty Ltd v Maksymczuk (1957) 57 SR(NSW) 610 (FC)

Journey injuries — Substantial interruption — Whether material addition to risk of
injury — Workers’ Compensation Act 1926.

Selby Shoes (Aust) Pty Ltd v Erickson (1953) 53 SR(NSW) 142 (FC)

Particular injuries, diseases and disabilities — Paralysis — Facial paralysis —
Whether caused by chill.

Burt v Broken Hill South Ltd (1926) 26 SR(NSW) 307 (FC)

Serious and wilful misconduct — Injury on daily or other periodic journey —
Death as result of injury — Claim by dependant — Workers’ Compensation Act
1926.

Baker v Railway Commissioners (NSW) (1927) 28 SR(NSW) 50 (FC)

Serious and wilful misconduct — Serious and permanent disablement — Worker
suffering permanent disablement — Drover burnt by campfire whilst inebriated.

Murray v Moppett (1957) 58 SR(NSW) 59 (FC)

Serious and wilful misconduct — What constitutes — Disobedience of order —
Orders intended to safeguard worker.

Murray v Baxter (1913) 13 SR(NSW) 602 (FC)

Unexplained accidents — Drowning — Employee on ferry — Inference.
Smith v Sydney Ferries Ltd (1930) 31 SR(NSW) 58 (FC)

Unexplained accidents — Evidence — Inferences — Most reasonable inference
from place where worker found dead.

Young v Stuart (1915) 15 SR(NSW) 435 (FC)

Determination of claims

Stated case — Preliminary objection — Rules as to approbation and reprobation —
Acceptance of benefits under award.

Herman v McIlwraith, McEachern Ltd (1931) 31 SR(NSW) 454 (FC)

Employment risks

“Arising out of and/or in the course of employment” — Injury returning home
for dinner — Ranger in charge of water reserve — Injured by bullock in public
street.

Board of Water Supply and Sewerage v Dunn (1924) 24 SR(NSW) 360 (FC)
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WORKERS COMPENSATION—continued
Employment risks—continued

Acts incidental to contract of employment — Preparation of meals and other
regular practices — Overseer — Supervising work of contractor — Contractor’s
employee boiling billy — Primus stove exploding and injuring overseer.

Stewart v Metropolitan Water Sewerage & Drainage Board (1932) 32 SR(NSW)
576 (FC)

Acts incidental to employment — Worker residing at hotel — Need to be close to
work — Injury having shower at hotel — Workers’ Compensation Act 1926.

Baudoeuf v Department of Main Roads (1968) 68 SR(NSW) 406 (CA)

Injury in course of employment — Interruption of continuity of employment —
Worker on own pursuits — Farmhand — Death by drowning whilst duck
shooting — Activity in interests of employer — Injured in course of
employment — Workers’ Compensation Act 1926.

Doonba Pastoral Co v Cunningham (1967) 67 SR(NSW) 288 (CA)

Interruption of continuity of employment — Recesses — Injury to worker
returning to work overtime after evening meal.

Flanagan v Great Northern Wool Dumping & Stevedoring Co Pty Ltd (1949) 49
SR(NSW) 340 (FC)

Journey injuries — Between place of abode and temporary residence for purposes
of work — Place of abode outside jurisdiction — Injury within jurisdiction —
No need for beginning and end of journey to be within jurisdiction — Workers’
Compensation Act 1926.

O’Connor v Healey (1967) 69 SR(NSW) 111 (CA)

Journey injuries — Break in journey — Risk of injury materially increased —
Injury in fight with fellow worker — Workers’ Compensation Act 1926.

Mansour v Davies Coop (NSW) Pty Ltd (1968) 70 SR(NSW) 198 (CA)

Journey injuries — Commencement and termination of journey — Journey
between place of abode and employment — Worker living in flat within
residential building — Injury within building after leaving flat — Workers’
Compensation Act 1926.

Slazengers (Aust) Pty Ltd v Emerson (1967) 69 SR(NSW) 144 (CA)

Journey injuries — Daily or other periodic journey — “Periodic journey” —
Worker having more than one place of abode — Workers’ Compensation Act
1926.

Higgs v State Mines Control Authority (1967) 68 SR(NSW) 133 (CA)

Journey injuries — Deviation or interruption — “Substantial” deviation or
interruption — Qualification — Worker’s own default or wilful act — Onus of
proof and sufficiency of evidence — Workers’ Compensation Act 1926.

Wilson v W Winn & Co Ltd (1928) 28 SR(NSW) 470 (FC)

Journey injuries — Fault of worker — “Default or wilful act” — Meaning —
Workers’ Compensation Act 1926.

Grosvenor v Vollus (1946) 46 SR(NSW) 272 (FC)

Journey injuries — For purpose of receiving payment of wages or compensation —
Journey to discuss compensation claim — Journey not for purpose of receiving
payment — Workers’ Compensation Act 1926.

Witherden v Estate of Body (1963) 64 SR(NSW) 48 (CA)
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WORKERS COMPENSATION—continued
Employment risks—continued

Journey injuries — Journey from temporary place of abode to employment —
Deviation on journey — Purpose of journey to go to work — Workers’
Compensation Act 1926.

Aitken v Hungerford (1967) 70 SR(NSW) 90 (CA)

Journey injuries — Worker leaving employment — Plan to take another job —
Injury on way home.

Commonwealth Aircraft Corporation Pty Ltd v Hunt (1946) 46 SR(NSW) 240
(FC)

Prohibited acts — Whether act done in connection with employer’s “trade or
business” — Employer unincorporated body holding greyhound races — Not
engaged in “trade or business” — Workers’ Compensation Act 1926.

Coleman v Grafton Greyhound Racing Club (1955) 55 SR(NSW) 214 (FC)

Scope of employment — Acts incidental to contract of employment — Worker
lodging on employer’s premises — Railway camp — Injury after cessation of
work — Found not in course of employment — Workers’ Compensation Act
1926.

Commissioner for Railways v Lollback (1955) 55 SR(NSW) 251 (FC)

Scope of employment — Incidental acts — Staying overnight at employer’s
premises — Stay for worker’s convenience — Injured by intruder — Presence at
premises not incidental to employment — Workers’ Compensation Act 1926.

Ayling v Coogee Bowling Club Pty Ltd (1968) 71 SR(NSW) 433 (CA)

Scope of employment — Injury arising out of or in course of employment —
Prohibited acts — Acts contrary to employer’s instructions — Unauthorized use
of guillotine to create implement for work — Workers’ Compensation Act 1926.

Love v Lysaghts Works Pty Ltd (1956) 57 SR(NSW) 70 (FC)

Scope of employment — Interruption of continuity of employment —
Apprentice — Attending technical college in employer’s time — Injury in course
of instructions.

Watson v CC Engineering Industries Pty Ltd (1946) 46 SR(NSW) 261 (FC)

Scope of employment — Special risks — Accidents arising out of condition or
nature of employer’s premises — Fall caused by fainting fit — Worker suffering
from diabetes — Striking guardrails of platform.

Smith v Australian Woollen Mills (1933) 33 SR(NSW) 260 (FC)

Entitlement to and liability for

Contracting out and discharge of claims — Death of worker — Payment to
widow from superannuation including workers compensation — Claim by infant
children — Payment did not discharge mandatory obligations under statute —
Workers’ Compensation Act 1926.

Campbell v Airlines of NSW Pty Ltd (1964) 64 SR(NSW) 191 (CA)

Contracting out and discharge of claims — Death of worker — Payment to
widow from superannuation including workers compensation — Payment did not
discharge mandatory obligations under statute — Workers’ Compensation Act
1926.

Thomas v Airlines of NSW Pty Ltd (1964) 64 SR(NSW) 176 (CA)
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WORKERS COMPENSATION—continued
Entitlement to and liability for—continued

Persons entitled to compensation — “Dependants” — Dependent on earnings of
worker — “Earnings” — Assumed earnings if worker not incapacitated —
Workers’ Compensation Act 1926.

Rogers v State Mines Control Authority (1964) 64 SR(NSW) 486 (CA)

Persons entitled to compensation — Dependants — When liability accrues —
Dependants within State at date of injury overseas at date of death — Workers’
Compensation Act 1926.

Van Kooten v Haslington (1964) 64 SR(NSW) 387 (CA)

Persons entitled to compensation — Dependants — Who are dependants and
extent of dependency — “Would but for the incapacity due to the injury have
been so dependent” — Retired worker receiving pension at time of death —
Workers’ Compensation Act 1926.

Banks v Australian Iron & Steel Ltd (1964) 64 SR(NSW) 133 (CA)

Persons entitled to compensation — Engagement in New South Wales — Injury in
South Australia — Payment of compensation under South Australian law — No
right to claim for lump sum payment in New South Wales — Workers’
Compensation Act 1926.

Boserio v Simon Carves Pty Ltd (1968) 70 SR(NSW) 180 (CA)

Indemnity

Liability for — Injury due to negligence of third party — Compensation paid —
Third party husband of worker — No right of indemnity.

Tooth & Co Pty Ltd v Tillyer (1956) 56 SR(NSW) 401 (FC)

Statutory right — Effect of payment of damages to worker — Third party paying
damages — Right of subrogation — Workers’ Compensation Act 1926.

Newcastle City Council v Watson (1961) 62 SR(NSW) 305 (FC)

Industrial diseases

Diseases contracted by gradual process — Liability for — When liability arises —
Date of disablement or date of disease.

Junction North Broken Hill Mine No Liability v Victoria Insurance Co Ltd (1924)
24 SR(NSW) 160 (FC)

Diseases contracted by gradual process — Statutory retirement of worker —
Incapacity subsequently arising — Earning capacity not affected — Barred by
statute from accepting work — Right to compensation.

Metropolitan Coal Co Ltd v Williams (1947) 48 SR(NSW) 66 (FC)

Diseases contracted by gradual process — Whether disease brought about or
contributed to by employment during 12 months preceding disablement —
Necessity of proof — Disease incidental to employment in question — Inhalation
of silica dust.

Tame v Commonwealth Collieries Pty Ltd (1947) 47 SR(NSW) 269 (FC)

Insurance

Jurisdiction — Jurisdiction of Supreme Court — Claim against alleged insurer —
Appeal from Workers Compensation Commission to Supreme Court.

Devine v Queensland Insurance Co Ltd (No 3) (1929) 29 SR(NSW) 466 (FC)
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WORKERS COMPENSATION—continued
Insurance—continued

Jurisdiction — Jurisdiction of Workers Compensation Commission — Award made
against employer — Proceedings against insurer by worker.

Devine v Queensland Insurance Co Ltd (1928) 29 SR(NSW) 1 (FC)

Liability of insurer — Agreement to insure — Conditional — Non-compliance
with condition — Waiver — Workers’ Compensation Act 1926.

Timber Trade Mutual Insurance Ltd v Schritt (1964) 64 SR(NSW) 324 (CA)

Liability of insurer — Corporation employer ceasing to exist — Right of worker to
recover from insurer — Worker’s claim against insurer disallowed — Statutory
amendment to preserve rights — Applying where “rights” determined —
Workers Compensation (Amendment) Act 1964.

McNellee v Co-Operative Insurance Co of Australia Ltd (1967) 69 SR(NSW) 151
(CA)

Liability of insurer — Direct liability to worker — Breach of conditions by
employer — Policy purporting to relieve insurer — Contrary to statute — Insurer
liable to worker — Workers’ Compensation Act 1926.

Miller v Law Union & Rock Insurance Co Ltd (1969) 71 SR(NSW) 201 (CA)

Liability of insurer — Liability in respect of injury incurred prior to currency of
policy.

Australian Iron & Steel Ltd v Coal Mines Insurance Pty Ltd (1951) 52 SR(NSW)
47 (FC)

Liability of insurer — Liquidator of company insuring workers — Rights of
workers.

Findlay v Queensland Insurance Co Ltd (1939) 39 SR(NSW) 260 (FC)

Liability of insurer — Procedure — Need for award against employer — Employer
at date of injury ceasing to exist — Workers’ Compensation Act 1926.

McNellee v Co-Operative Insurance Co of Australia Ltd (1964) 64 SR(NSW) 295
(CA)

Liability of insurer — Successive insurers — Injury happening after period
stipulated in first policy — Disease contracted by gradual process — Injury to
worker not employed during period stipulated in second policy — Neither insurer
liable.

State Mines Control Authority v Government Insurance Office of NSW (1964) 65
SR(NSW) 258 (CA)

Mining

Legislation relating to Broken Hill — Joint committee — Consideration of matters
outside jurisdiction — Failure to hear and determine.

Ex parte Rowe; Re Atkinson (1928) 28 SR(NSW) 601 (FC)

Legislation relating to Broken Hill — Joint committee — Consideration of matters
outside jurisdiction — Failure to hear and determine — “Mine worker” suffering
from tuberculosis — Certificate of medical authority produced — Award refused
without further certificate.

Ex parte Martin (1923) 23 SR(NSW) 411 (FC)
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WORKERS COMPENSATION—continued
Mining—continued

Legislation relating to Broken Hill — Joint committee — What questions must be
decided by — Procedure on application for compensation.

Attorney-General (NSW) v Atkinson (1929) 29 SR(NSW) 364 (Harvey CJ in Eq)

Legislation relating to Broken Hill — Validity of certificate of Medical Board —
Certificate of fitness for employment — Limitation of certificate to effects of
lead poisoning.

Re Broken Hill Pty Co Ltd and Hennessy (1925) 26 SR(NSW) 67 (FC)

Legislation relating to Broken Hill — Workmen’s Compensation (Broken Hill)
Act 1920 — Incapacity of worker — Disease “reasonably attributable to his
employment” — Cessation of employment — “Hard luck” case —
Conclusiveness of certificate of Medical Board.

Bence v Minister of Labour & Industry (NSW) (1941) 41 SR(NSW) 156 (FC)

Persons deemed to be workers

Contractors for rural work — Timber gatherers — Contract with partnership —
One member performing part of work — Deemed worker — Workers’
Compensation Act 1926.

McInnes v Woodlands (1967) 68 SR(NSW) 68 (CA)

Timber getters — Who are — Workers’ Compensation Act 1926.
Drury v Drury (1961) 61 SR(NSW) 894 (FC)

Persons entitled

Contract of service or independent contractor — Carpenter and builder —
Roofing woolshed — Whether casual worker — Employed otherwise than for
employer’s business — Work for five days — Workers’ Compensation Act 1926.

Miles v Rudd (1956) 57 SR(NSW) 273 (FC)

Dependants — Child — Illegitimate child of wife — Worker in parental
relationship.

Clarkson v The Corrimal Balgownie Collieries Ltd (1928) 28 SR(NSW) 583 (FC)

Dependants — When liability of employer accrues — Dependants resident in
foreign country — Need for actual residence at date of injury — Whether foreign
country had reciprocal provisions — Proof of law of foreign country — Workers’
Compensation Act 1926.

Temilkovski v Australian Iron and Steel Pty Ltd (1966) 67 SR(NSW) 211 (CA)

Dependants — Who are and extent of dependency — Children — Death of
father — Child actually maintained by mother — Legal obligation of father —
Transport Act 1930.

Jeffrey v Commissioner for Government Transport (1957) 57 SR(NSW) 634 (FC)

Who is “worker” — Contract of service or independent contractor — Contract to
carry out particular work — Sinking mine shaft at agreed rate per foot — Parties
viewing arrangement as contract of service.

Clarke v Falk (1936) 36 SR(NSW) 130 (FC)
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WORKERS COMPENSATION—continued
Persons entitled—continued

Who is “worker” — Particular occupations — Person in or about factory — What
is a factory — Place where persons preparing articles for trade or sale —
Warehouse.

Holden v Henry Bull & Co (1911) 11 SR(NSW) 564 (FC)

Who is “worker” — Person remunerated for manual labour — Marine engineer —
Employment as engineer and stoker — Manual labour.

Oats v Fenwick (1916) 16 SR(NSW) 377 (FC)

Who is a “worker” — Contract of service or independent contractor — Trapeze
artist with circus — Workers’ Compensation Act 1926.

Zuijs v Wirth Bros Pty Ltd (1955) 55 SR(NSW) 368 (FC)

Who is worker — Arrangement between owners for construction of dividing
fence — Whether owner engaged on construction a “worker” — Joint venture —
Dividing Fence Act 1951 — Workers’ Compensation Act 1926.

Pursell v Newberry (1967) 67 SR(NSW) 415 (CA)

Persons liable to pay compensation

Crown or any government department — Board of Fire Commissioners —
Employee is worker “under” Crown — Workers’ Compensation Act 1926.

Board of Fire Commissioners of NSW v Fraser (1954) 55 SR(NSW) 210 (FC)

Employer — Disease contracted by gradual process — Liability of last employer in
industry to nature of which disease due — Contract of service expiring prior to
commencement of legislation — Workers’ Compensation Act 1926.

Bellambi Coal Co Ltd v Clark (1953) 53 SR(NSW) 440 (FC)

Liability for indemnity — Limitation of actions — Employer’s claim against
Commissioner for Government Transport — Statutory right of recovery —
Liability of “person” includes Crown — Workers’ Compensation Act 1926 —
Transport (Division of Functions) Act 1932.

Gumley v Commissioner for Government Transport (1964) 65 SR(NSW) 403 (CA)

Liability for indemnity — Payment of compensation under award — “Person by
whom compensation paid” — Payment by insurance company on behalf of
employer — Right of employer to sue third party — Workers’ Compensation Act
1926.

Cockatoo Docks & Engineering Co Pty Ltd v Dalgety & Co Ltd (1939) 39
SR(NSW) 295 (FC)

Liability for indemnity — Statutory right of indemnity — Whether plaintiff or
worker guilty of contributory negligence.

Stacey v Council of Shire of Yallaroi (1957) 58 SR(NSW) 386 (FC)

Proceedings for compensation

Appeals — Stated case — Question of law — Industrial disease — Injury not in
course of last employment.

Ex parte Smith; Re Workers Compensation Commission (1930) 31 SR(NSW) 152
(FC)
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WORKERS COMPENSATION—continued
Proceedings for compensation—continued

Determination of claims — Jurisdiction and powers of Tribunals, Boards,
Commissioners — Joint Committee under Workmen’s Compensation (Broken
Hill) Act 1920 — Second application on same material — No estoppel created.

Mulqueen v Minister for Labour and Industry and Zinc Corporation Ltd (1938) 38
SR(NSW) 583 (FC)

Evidence — Sufficiency of evidence — Unexplained accident.
Edwards v Broken Hill Pty Co (1918) 18 SR(NSW) 449 (FC)

Jurisdiction — Jurisdiction of Workers Compensation Commission — Award
against employer — Proceedings against insurer by workman.

Devine v Devine and Queensland Insurance Co Ltd (1928) 28 SR(NSW) 503 (FC)

Medical Board’s certificate — Conclusiveness of certificate — Certificate of
unfitness for work due to injury.

Commane v John Cassidy & Sons Ltd (1933) 33 SR(NSW) 353 (FC)

Medical board’s certificate — Certificate by certifying surgeon — Disease arose
from lead poisoning — Subsequent death — Finality of certificate.

Sutton v Howarth (1924) 24 SR(NSW) 583 (FC)

Medical board’s certificate — Conclusiveness of certificates — As to what
matters — Partial amputation of thumb joint — Acceptance of lump sum —
Assessment by Medical Board — Subsequent additional amputation of thumb
joints — Further compensation.

Metropolitan Water Sewerage & Drainage Board v Snape (1945) 46 SR(NSW) 65
(FC)

Medical board’s certificate — Description of worker as unfit — Conclusive
evidence as to total and permanent disablement.

James Ward & Co Ltd v Weekes (1931) 31 SR(NSW) 180 (FC)

Medical provisions — Medical examination — Refusal to undergo — Suspension
of award — Subsequent submission — Award revived and related back —
Workers’ Compensation Act 1926.

Metropolitan Water Sewerage and Drainage Board v Plekan (1958) 59 SR(NSW)
91 (FC)

Notice of accident — Effect of failure to give — Onus of proof — Prejudice to
defendant.

Butt v John W Eaton Ltd (1920) 20 SR(NSW) 559 (FC)

Notice of accident — Failure to give notice — “Mistake or other reasonable
cause” — Distinction between mistake and ignorance — Workers’ Compensation
Act 1926.

Stevenson v Metropolitan Meat Industry Commission (1937) 37 SR(NSW) 109
(FC)

Notice of accident — Notice of injury — Effect of inaccuracy, delay or failure to
give notice — Employer prejudiced — Failure to give notice due to mistake.

Carlile v Mort’s Dock & Engineering Co Ltd (1923) 23 SR(NSW) 465 (FC)

Notice of accident — Notice of injury — Injury by accident — Nature of injury
incorrectly specified.

Phillips v Douglas (1923) 23 SR(NSW) 308 (FC)
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WORKERS COMPENSATION—continued
Proceedings for compensation—continued

Notice of accident — Preliminary requirements — Further notice by worker
“incapacitated” after leaving employment — Economic incapacity — Further
notice not required — Workers’ Compensation Act 1926.

Holmes v Civil & Civic Pty Ltd (1970) 72 SR(NSW) 583 (CA)

Review of determination — Discretion — Relevant principles — Workers’
Compensation Act 1926.

Hardaker v Wright & Bruce Pty Ltd (1960) 62 SR(NSW) 244 (FC)

Seafarers’ compensation

Right to compensation — “Compensation” — Recovery under statute — Recovery
independently of statute excluded — Seamen’s Compensation Act 1911.

Joyce v Australasian United Steam Navigation Co Ltd (1939) 39 SR(NSW) 84
(FC)
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A/c payee only
Universal Guarantee Pty Ltd v National Bank of Australasia Ltd

(1965) 65 SR(NSW) 102 (PC)
Ability

Gilford v McLean (1929) 29 SR(NSW) 336 (FC)
Ability to earn in suitable employment

Petrovic v Commissioner for Government Transport (1966) 67 SR(NSW) 46 (CA)
About to abscond

Re Riviere; Ex parte Original Mont De Piete Ltd
(1919) 20 SR(NSW) 197 (Owen AJ)

Absolute discretion
Commissioner for Railways v Avrom Investments Pty Ltd

(1959) 59 SR(NSW) 63 (PC)
Abstract of deeds

Shenstone v Hewson (1927) 28 SR(NSW) 53 (Harvey CJ in Eq)
Abstract of title

Shenstone v Hewson (1927) 28 SR(NSW) 53 (Harvey CJ in Eq)
Abstracting

Shenstone v Hewson (1927) 28 SR(NSW) 53 (Harvey CJ in Eq)
Abstracting in verification of the abstract

Shenstone v Hewson (1927) 28 SR(NSW) 53 (Harvey CJ in Eq)
Accidental

Kirby v Associated Securities Ltd (1964) 64 SR(NSW) 233 (CA)
Accrual of cause of action

Gosford Meats Pty Ltd v Queensland Insurance Co Ltd
(1970) 72 SR(NSW) 547 (CA)

Accrued
Boyce v Hughes (1970) 72 SR(NSW) 54 (CA)

Acknowledged
Palmer v Norman (1921) 21 SR(NSW) 809 (FC)

Acquired
Boyce v Hughes (1970) 72 SR(NSW) 54 (CA)

Acting honestly and ought fairly to be excused
A & V Bence Pty Ltd v Voets Investments Pty Ltd (1963) 63 SR(NSW) 1016 (FC)
D & J Fowler (Australia) Ltd v Bence

(1963) 63 SR(NSW) 769 (Walsh J: Commercial Causes)
Jaques v Pacific Acceptance Corporation Ltd (1962) 63 SR(NSW) 1066 (FC)

Action
Noakes v Government Insurance Office of NSW (1957) 58 SR(NSW) 217 (FC)
Olma v Zaia (1958) 58 SR(NSW) 299 (FC)
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Action at law
Robertson v Commissioner of Stamp Duties (1905) 5 SR(NSW) 622 (FC)

Action founded on tort
Wallace v Weston (1919) 19 SR(NSW) 25 (FC)

Actually passing through
Re McGraw; McGraw v McGraw (1904) 4 SR(NSW) 591 (Simpson CJ in Eq)

Actually payable
Permanent Trustee Co of NSW Ltd v Commissioner of Stamp Duties

(1932) 32 SR(NSW) 642 (FC)
Adjudication

Ex parte Whyte (1925) 26 SR(NSW) 155 (FC)
Administer and use

R v Hood (1915) 15 SR(NSW) 362 (CCA)
Admission

Ex parte Cornford; Re Minister for Education (1961) 62 SR(NSW) 220 (FC)
Advancing swarm

Ex parte Leehy; Re Ellis (1955) 56 SR(NSW) 62 (FC)
Affect

Ex parte Tooth & Co Ltd; Re Parramatta City Council
(1955) 55 SR(NSW) 282 (FC)

After
Ex parte Lesiputty; Re Murphy (1947) 47 SR(NSW) 433 (FC)

Agent’s commission
Allan v Resch’s Ltd (1911) 11 SR(NSW) 228 (FC)

Agreed fees
Phillips v New South Wales Fish Authority (1969) 72 SR(NSW) 297 (CA)

Agreed upon
Phillips v New South Wales Fish Authority (1969) 72 SR(NSW) 297 (CA)

Agricultural products
Producers’ Co-operative Distributing Society Ltd v Commissioner of Taxation (NSW)

(1944) 45 SR(NSW) 44 (FC)
Alienating charging or … disposing

Attorney-General v Ashfield Municipal Council
(1951) 52 SR(NSW) 178 (Hardie AJ)

All
Milne v Municipal Council of Sydney (1911) 11 SR(NSW) 439 (FC)

All arrangements
Simons v Gale (1958) 58 SR(NSW) 283 (PC)

All arrangements for conversion made at inception of this insurance
Simons v Gale (1957) 58 SR(NSW) 252 (Walsh J: In Causes)

All printing paper required
Chipman v Bennett (1903) 3 SR(NSW) 653 (FC)

All property
Turner v NSW Mont De Piete Deposit and Investment Co

(1909) 9 SR(NSW) 754 (FC)
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Amount for insurance
Contrade Finance Ltd v Senes (1962) 63 SR(NSW) 141 (FC)

And others
Ex parte McAuley; Re Cam (1944) 44 SR(NSW) 258 (FC)

And reduced
Re Australian Joint Stock Bank Ltd (1904) 5 SR(NSW) 44 (Walker J)

Any other purposes
Metcalfe v O’Kennedy (1904) 4 SR(NSW) 175 (Simpson CJ in Eq)

Any partner
Bond v Hale (1969) 72 SR(NSW) 201 (CA)

Any person
Quinn v Government Insurance Office of New South Wales

(1959) 61 SR(NSW) 497 (FC)
Any person who directly or by his servants or agents carries out building work

Davey v Skinner (1960) 61 SR(NSW) 648 (FC)
Any time during the subsistence of this insurance

Brown v Graham (1962) 63 SR(NSW) 365 (FC)
Appeal

Ex parte Australian Sporting Club Ltd; Re Dash (1947) 47 SR(NSW) 283 (FC)
Appeal shall be by way of re-hearing

Ex parte Currie; Re Dempsey (1968) 70 SR(NSW) 1 (CA)
Application and objection

Ex parte Murphy; Re Mineral Deposits Pty Ltd (1963) 63 SR(NSW) 429 (FC)
Appointed

Gillespie v South Clifton Colliery Pty Ltd (1970) 72 SR(NSW) 366 (CA)
Arising out of and/or in the course of employment

Board of Water Supply and Sewerage v Dunn (1924) 24 SR(NSW) 360 (FC)
Arose

Ex parte Brooke (1916) 16 SR(NSW) 158 (FC)
Arrangement

Re E D White Ltd (1929) 29 SR(NSW) 389 (Harvey CJ in Eq)
Article or other contribution

Sun Newspapers Ltd v Whippie (1928) 28 SR(NSW) 473 (Harvey CJ in Eq)
As if they were enacted in this Act

Ex parte Heffernan (1907) 7 SR(NSW) 774 (FC)
As mortgagees of B

Hordern v Federal Mutual Insurance Co of Australia Ltd
(1924) 24 SR(NSW) 267 (FC)

Assistance of poor parishes
Perpetual Trustee Co (Ltd) v St Luke’s Hospital

(1939) 39 SR(NSW) 408 (Nicholas J)
At a particular place

Eimco Corporation v Tutt Bryant Ltd (1970) 72 SR(NSW) 612 (CA)
At foot

R v Francis Booth (1947) 48 SR(NSW) 16 (CCA)
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At large
Jolliffe v Dean (1954) 54 SR(NSW) 157 (FC)

At least
Ex parte McCance; Re Hobbs (1926) 27 SR(NSW) 35 (FC)

At valuation
Wenning v Robinson (1964) 64 SR(NSW) 157 (CA)

Authority
Dowd v Bishop (1961) 61 SR(NSW) 576 (FC)

Authorizing such sale
Ex parte Norris (1906) 6 SR(NSW) 47 (FC)

Average weekly earnings
Collins v South Greta Colliery Co (1925) 25 SR(NSW) 109 (FC)
Mahoney v Newcastle Wallsend Coal Co (1918) 18 SR(NSW) 578 (FC)
McGoldrick v Mount Kembla Colliery Co Ltd (1918) 18 SR(NSW) 601 (FC)
Sutton v Sutton (1924) 25 SR(NSW) 35 (FC)

Barrister of five years standing
Ex parte JAY Denniston (1956) 56 SR(NSW) 169 (FC)

Basis of contract
Larratt v Bankers and Traders Insurance Co Ltd (1941) 41 SR(NSW) 215 (FC)

Be entitled to a lease
Murphy v Ramsay (1964) 64 SR(NSW) 122 (CA)

Bed
Attorney-General v Wheeler (1944) 45 SR(NSW) 321 (FC)

Betting house
Ex parte Vockler (1919) 19 SR(NSW) 163 (FC)

Beyond the seas
Société Egyptienne Financière Pour Le Commerce et L’Industrie SAE v Clyde

Industries Ltd (1959) 60 SR(NSW) 315 (Walsh J)
Subbotovsky v Waung (1968) 72 SR(NSW) 242 (CA)

Bill of lading
Hogan v Martin & Co (1916) 16 SR(NSW) 68 (FC)

Bond
Travers v Richardson (1920) 20 SR(NSW) 367 (Street CJ in Eq)

Bonus
Nixon v Doney (1960) 61 SR(NSW) 311 (FC)

Building covenant
Shenstone v Hewson (No 3) (1929) 29 SR(NSW) 377 (Harvey CJ in Eq)

Building lease
Moloney v Tooheys Ltd (1931) 31 SR(NSW) 600 (FC)

Building line
Coleman v Ashfield Municipal Council (1919) 19 SR(NSW) 329 (FC)

Building work
Gray v SG White Pty Ltd (1970) 71 SR(NSW) 101 (CA)
Storozuk v Commissioner for Railways (1963) 63 SR(NSW) 581 (FC)

Bullock order
Spicer v Carmody (1948) 48 SR(NSW) 348 (FC)
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Buy-back
Dressy Frocks Pty Ltd v Bock (1951) 51 SR(NSW) 390 (FC)

By reason of
Chew v Council of Institute of Auctioneers, Stock and Station Agents, Real Estate

Agents and Business Agents (1959) 60 SR(NSW) 430 (FC)
Calculated on freehold basis

Goldsbrough, Mort & Co, Ltd v Quinn
(1909) 10 SR(NSW) 170 (Simpson CJ in Eq)

Calcutta shipped
Burns Philp & Co v Louis Phillips & Co (1913) 13 SR(NSW) 461 (FC)

Camp or place
Hofman v Broken Hill Pty Co Ltd (1956) 56 SR(NSW) 378 (FC)

Candidate
Ex parte Davis (1962) 63 SR(NSW) 54 (FC)

Cattle
Ex parte Mackay (1904) 4 SR(NSW) 272 (FC)

Caused by or arising out of the use of a Motor Vehicle
Hirst v Government Insurance Office of NSW (1963) 63 SR(NSW) 1007 (FC)

Charge upon assets
Permanent Trustee Co of NSW Ltd v Temple (1956) 57 SR(NSW) 301 (Hardie J)

Charitable benevolent or philanthropic institutions
Barry v Adams (1907) 7 SR(NSW) 804 (Street J)

Charitable institution
Christian Enterprises Ltd v Commissioner of Land Tax

(1968) 72 SR(NSW) 90 (CA)
Charitable purposes

Municipal Council of Sydney v Kelly (1920) 20 SR(NSW) 107 (Street CJ in Eq)
Clear days

Ex parte McCance; Re Hobbs (1926) 27 SR(NSW) 35 (FC)
College for the education … of their youth

Davies v Perpetual Trustee Co (Ltd) (1959) 59 SR(NSW) 112 (PC)
Common prostitute

R v Skinner (1913) 13 SR(NSW) 280 (CCA)
Compensation

Joyce v Australasian United Steam Navigation Co Ltd (1939) 39 SR(NSW) 84 (FC)
Competition

Ex parte Campbells Transport Pty Ltd; Re Sneddon (1961) 62 SR(NSW) 228 (FC)
Completion of purchase

Sutton v Cary (1916) 16 SR(NSW) 254 (Simpson CJ in Eq)
Conduct, or carry on, or be employed in or be interested in

Farrand v Armstrong (1911) 11 SR(NSW) 193 (Simpson CJ in Eq)
Conscientious belief

Taylor v Minister for Labour and National Service (1970) 72 SR(NSW) 490 (CA)
Consideration

Archibald Howie Pty Ltd v Commissioner of Stamp Duties
(1948) 48 SR(NSW) 318 (FC)
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Constantly
Watson v Broughall (1905) 5 SR(NSW) 550 (FC)

Contingent debts
Permanent Trustee Co of NSW Ltd v Commissioner of Stamp Duties

(1932) 32 SR(NSW) 642 (FC)
Continues in possession

Pacific Motor Auctions Pty Ltd v Motor Credits (Hire Finance) Ltd
(1965) 66 SR(NSW) 8 (PC)

Contract of tenancy
Kater v Kater (1960) 61 SR(NSW) 145 (FC)

Conveyance on sale
Ex parte Henry; Re Commissioner of Stamp Duties (1962) 63 SR(NSW) 298 (FC)

Cost
Ex parte Brierley; Re Elvidge (1947) 47 SR(NSW) 423 (FC)
Ex parte McMillan; Re Craig (1944) 45 SR(NSW) 229 (FC)
Trief v Charles Parsons & Co Pty Ltd (1946) 46 SR(NSW) 265 (FC)

Council
Jones v Mackellar County Council (1966) 67 SR(NSW) 142 (CA)

Coursing
Kelso v McLachlan (1928) 28 SR(NSW) 510 (FC)

Court
Cable (1956) Ltd v Hutcherson Bros Pty Ltd (1967) 68 SR(NSW) 118 (CA)
Grey v Nominal Defendant (1960) 61 SR(NSW) 481 (FC)

Court of record
Ex parte Power; Re Devereaux (1956) 57 SR(NSW) 253 (FC)

Crown
Ex parte Graham; Re Forestry Commission (1945) 45 SR(NSW) 379 (FC)
Kelly v Hart (1908) 8 SR(NSW) 272 (FC)

Cruelty
Appeal of Redman (1949) 49 SR(NSW) 360 (CCA)

Customer
Commissioner of Taxation v English Scottish & Australian Bank

(1920) 20 SR(NSW) 401 (PC)
Commissioner of Taxation v English, Scottish & Australian Bank

(1918) 18 SR(NSW) 417 (FC)
Damage or injury to person or property

Walton Stores Ltd v Sydney City Council (1968) 70 SR(NSW) 244 (CA)
Dangerous

Bellia v Colonial Sugar Refining Co Ltd (1960) 61 SR(NSW) 401 (FC)
Newton v CC Die Castings Ltd (1961) 62 SR(NSW) 430 (FC)

Date
Lindfield v Railway Commissioners for NSW (1930) 30 SR(NSW) 346 (FC)

Date of hearing
Ex parte Lentini; Re Sergi (1969) 72 SR(NSW) 60 (CA)

Date or time certain
Hough v Whitty (1903) 3 SR(NSW) 677 (FC)
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Day
Ex parte Gant (1927) 27 SR(NSW) 285 (FC)

Dealing
Egan v Ross (1928) 29 SR(NSW) 382 (Harvey CJ in Eq)

Debt actually due and owing
Chesterman v Commissioner of Stamp Duties (1922) 22 SR(NSW) 648 (FC)

Debt due owing or accruing
Bank of New South Wales Ltd v Barlex Investments Pty Ltd

(1964) 64 SR(NSW) 274 (CA)
Declaring

Ex parte Topco Pty Ltd; Re Eldershaw (1960) 60 SR(NSW) 532 (FC)
Dedication

Throsby v Wingecarribee Shire Council (1956) 56 SR(NSW) 293 (FC)
Deductions

Miller v Simpson (1903) 3 SR(NSW) 386 (Simpson CJ in Eq)
Default

Bagot v Commissioner for Railways (1943) 44 SR(NSW) 173 (FC)
Raves v French (1931) 31 SR(NSW) 484 (FC)

Default or wilful act
Grosvenor v Vollus (1946) 46 SR(NSW) 272 (FC)

Demand
Re Colonial Finance, Mortgage, Investment and Guarantee Co Ltd

(1905) 6 SR(NSW) 6 (SC Walker J)
Dependants

Rogers v State Mines Control Authority (1964) 64 SR(NSW) 486 (CA)
Depositing polluting matter upon banks of natural watercourse

Winterton v Wilson (1929) 29 SR(NSW) 186 (FC)
Desire

Re Mayne (1928) 28 SR(NSW) 157 (Harvey CJ in Eq)
Destroy

King v Tait (1952) 52 SR(NSW) 137 (FC)
Determination

Kench v Bailey (1925) 26 SR(NSW) 36 (FC)
Diocesan purposes

Re Macgregor; Thompson v Ashton (1932) 32 SR(NSW) 483 (Long Innes J)
Direct route ordinarily used

Hogan v Brasier (1917) 17 SR(NSW) 559 (FC)
Discharge

NSW Realty Co v Commissioner of Stamp Duties (1921) 21 SR(NSW) 651 (FC)
Discovered

Francis v Commissioner of Stamp Duties (1953) 53 SR(NSW) 257 (FC)
Dispose of … by chance

Ex parte Associated Newspapers Ltd; Re Lewis (1957) 57 SR(NSW) 550 (FC)
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Disposition
Re Norman King and Co Pty Ltd (1958) 60 SR(NSW) 98 (McLelland J)
Roache v Australian Mercantile Land & Finance Co Ltd

(1966) 67 SR(NSW) 54 (CA)
Dispute

Ex parte Sydney County Council; Re Renshaw (1953) 53 SR(NSW) 240 (FC)
O’Connor v Commissioners of the Government Savings Bank of NSW

(1913) 13 SR(NSW) 65 (FC)
Dividing fence

Ex parte Carmichael; Re Newman (1957) 57 SR(NSW) 365 (FC)
Dock

Gray v SG White Pty Ltd (1970) 71 SR(NSW) 101 (CA)
Doctor

Ex parte Watson (1920) 20 SR(NSW) 361 (FC)
Due cause shown

Re George A Bond & Co Ltd (1932) 32 SR(NSW) 301 (Long Innes J)
Due inquiry and search

Blandford v Fox (1944) 45 SR(NSW) 241 (FC)
Brown v Nominal Defendant (1958) 58 SR(NSW) 369 (FC)
Krycki v Nominal Defendant (1961) 62 SR(NSW) 552 (FC)

Duly made
Mineral Deposits Pty Ltd v Lynch (1959) 62 SR(NSW) 673 (FC)

During last year of lease
Re Lynch (1913) 13 SR(NSW) 552 (FC)

Duty
Ex parte Terry; Re Commissioner for Motor Transport

(1967) 68 SR(NSW) 41 (CA)
King v Tait (1952) 52 SR(NSW) 137 (FC)

Duty of excise
Peterswald v Bartley (1904) 4 SR(NSW) 290 (FC)

Dwelling house
Ex parte Belling; Re Woollahra Municipal Council (1946) 47 SR(NSW) 166 (FC)

Each year of service
Webb v Sydney City Council (No 2) (1956) 57 SR(NSW) 44 (FC)

Earnings
Rogers v State Mines Control Authority (1964) 64 SR(NSW) 486 (CA)

Effective or efficient cause
LJ Hooker Ltd v Dominion Factors Pty Ltd (1962) 63 SR(NSW) 146 (FC)

Employee
Bonser v Country and Suburban Stock Feeds Pty Ltd (1964) 65 SR(NSW) 198 (CA)
Manton v Williams (1907) 7 SR(NSW) 236 (FC)

Employees
Green Cab Service Pty Ltd v Whitfield (1965) 66 SR(NSW) 1 (PC)

Employees covered
Crozier v Conpress Printing Ltd (1957) 58 SR(NSW) 279 (FC)

Enactment
Hill v Villawood Sheet Metal Pty Ltd (1970) 72 SR(NSW) 33 (CA)
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Engaged directly or indirectly
McCabe v Licciardi (1919) 19 SR(NSW) 275 (Harvey J)

Entire satisfaction
Hogan v Tumut Shire Council (1954) 54 SR(NSW) 284 (McLelland J)

Entrusted
Cook v Rodgers (1946) 46 SR(NSW) 229 (SC Roper J)

Entry
Ex parte Sternberg; Re Maher (1952) 53 SR(NSW) 199 (CCA)

Error or misdescription
Goldsmith v Smith (1951) 52 SR(NSW) 172 (Hardie AJ)

Evasion
Denver Chemical Manufacturing Co v Commissioner of Taxation

(1949) 49 SR(NSW) 195 (FC)
Every possible care taken

Crouch v Jeeves (1938) Pty Ltd (1946) 46 SR(NSW) 242 (FC)
Evidence

Re Williams Bros Ltd (1928) 29 SR(NSW) 248 (Harvey CJ in Eq)
Except

Ex parte McLeish (1914) 14 SR(NSW) 158 (FC)
Exchange

Thompson v Wylie (1938) 38 SR(NSW) 328 (Long Innes CJ in Eq)
Exclusively for public charitable purposes

Hall v Municipality of Mittagong (1911) 11 SR(NSW) 115 (FC)
Export

Colyer Watson Pty Ltd v Riverstone Meat Co Pty Ltd
(1944) 46 SR(NSW) 32 (Halse Rogers J)

Eye specialist
Ex parte Watson (1920) 20 SR(NSW) 361 (FC)

Failed
Ex parte Forster; Re University of Sydney (1963) 63 SR(NSW) 723 (FC)

Failure
Nauseda v Punchbowl Brick & Tile Co Ltd (1956) 57 SR(NSW) 297 (FC)

Fair market value
Goldring v Lockyer (1904) 4 SR(NSW) 276 (FC)

Fair rent
Aroney v Heily (1968) 69 SR(NSW) 292 (CA)
Ex parte Alcock; Re McConnell (1955) 55 SR(NSW) 259 (FC)

Falsely and maliciously
Clines v Australian Consolidated Press Ltd (1965) 66 SR(NSW) 321 (CA)

Feeding the contract
Patten v Thomas Motors Pty Ltd (1965) 66 SR(NSW) 458 (CA)

Few of my friends, the priests
Re Harnett; Condon v Harnett (1907) 7 SR(NSW) 463 (Simpson CJ in Eq)

Final
Edgecombe v Australian Steamship Pty Ltd (1922) 22 SR(NSW) 653 (FC)
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First executed
Ex parte Burrows (1906) 6 SR(NSW) 606 (FC)

First option
Mackay v Wilson (1947) 47 SR(NSW) 315 (FC)

Fit and proper person
Ex parte JAY Denniston (1956) 56 SR(NSW) 169 (FC)
Ex parte Meagher (1917) 17 SR(NSW) 305 (FC)
Ex parte Meagher (1919) 19 SR(NSW) 433 (FC)

Fixed term
Perpetual Trustee Co Ltd v Morley (1968) 70 SR(NSW) 161 (CA)

FOB
Travers v Richardson (1920) 20 SR(NSW) 367 (Street CJ in Eq)

For educational purposes
Minahan v Commissioner of Stamp Duties (1926) 26 SR(NSW) 480 (FC)

For the support of herself and my infant children and for the maintenance and
education of such children

Re Hart; Hart v Griffiths (1907) 7 SR(NSW) 839 (Simpson CJ in Eq)
Found

R v Yates (1963) 63 SR(NSW) 477 (CCA)
Free of income tax

Groongal Pastoral Co Ltd v Falkiner (1923) 24 SR(NSW) 122 (FC)
From

Ex parte Le Tonge (1911) 11 SR(NSW) 96 (FC)
From time to time

Carter v Carter (1958) 59 SR(NSW) 163 (FC)
Ex parte Williams (1909) 9 SR(NSW) 140 (FC)

Full consideration in money or money’s worth
Perpetual Trustee Co Ltd v Commissioner of Stamp Duties

(1970) 72 SR(NSW) 453 (CA)
Full pay

Freeman v Commissioner for Government Transport (1958) 58 SR(NSW) 409 (FC)
Full satisfaction

Brennan v Pitt, Son and Badgery, Ltd (No 2)
(1901) 1 SR(NSW) Eq 92 (Simpson CJ in Eq)

Further or extended term
Green v Thompson (1901) 1 SR(NSW) 16 (FC)

Giving effect
Re Fettell (1952) 52 SR(NSW) 221 (McLelland J)

Good and tenantable order
Abrahams v Shaw (1969) 72 SR(NSW) 225 (CA)

Good character
Ex parte Tziniolis; Re the Medical Practitioners Act (1966) 67 SR(NSW) 448 (CA)

Good fame and character
Ex parte Rofe (1939) 39 SR(NSW) 124 (FC)

Goods wares and merchandise
Elsworth v Commissioner of Stamps (1920) 20 SR(NSW) 305 (FC)
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Governed by and construed under
Dunbee Ltd v Gilman & Co (Australia) Pty Ltd (1968) 70 SR(NSW) 219 (CA)

Great seal
Saffron v Delaney (1953) 53 SR(NSW) 80 (FC)

Gross
Ex parte Rosman; Re Williams (1935) 35 SR(NSW) 541 (FC)

Hard luck
Bence v Minister of Labour & Industry (NSW) (1941) 41 SR(NSW) 156 (FC)

Harsh and oppressive
McDonald v McDonald (1964) 64 SR(NSW) 435 (CA)

Have regard to
Rathborne v Abel (1963) 63 SR(NSW) 702 (FC)

He who seeks equity must do equity
Handover v Langman (1929) 29 SR(NSW) 435 (FC)

Heading-em (game)
Ex parte Mitchell (1902) 2 SR(NSW) 120 (FC)

Hearing on the merits
Bridie v Messina (1965) 66 SR(NSW) 446 (CA)

High-water mark
Verrall v Nott (1939) 39 SR(NSW) 89 (Nicholas J)

Holder
Minister for Lands v Jeremias (1917) 17 SR(NSW) 127 (FC)
Ryan v Minister for Lands (1929) 29 SR(NSW) 405 (FC)

Holder of lease or licence
Central Illawarra Council v Waldron (1918) 18 SR(NSW) 185 (FC)

Holder of publican’s licence
Hotel Sydney Ltd v Municipal Council of Sydney (1937) 37 SR(NSW) 422 (FC)

Honestly and reasonably
Dalrymple v Melville (1932) 32 SR(NSW) 596 (Long Innes J)

Hostilities
Schering AG v Pharmedica Pty Ltd (1950) 52 SR(NSW) 16 (Roper CJ in Eq)

Hotel bar
Meldrum v Hotels Arcadia Ltd (1917) 17 SR(NSW) 648 (Harvey J)

House
Re Wilson and Conveyancing Acts 1919-1943

(1949) 49 SR(NSW) 276 (Roper CJ in Eq)
House or other building or manufactory

HT Seymour Pty Ltd v Commissioner for Main Roads
(1942) 43 SR(NSW) 226 (Nicholas CJ in Eq)

Verrall v Nott (1939) 39 SR(NSW) 89 (Nicholas J)
Houses and buildings

Sydney Harbour Trust Commissioners v Council of Municipality of Balmain
(1915) 15 SR(NSW) 274 (FC)

I am a policeman
Doolan v Cooper (1961) 62 SR(NSW) 719 (CCA)
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I may have to arrest you
R v Fairleigh (1910) 10 SR(NSW) 723 (FC)

If sued
Coppins v Helmers: Brambles Constructions Pty Ltd; Third Party

(1965) 65 SR(NSW) 158 (CA)
Seagrim v Brown, Commissioner for Government Transport (Third Party)

(1955) 56 SR(NSW) 127 (FC)
Imbecile

R v Colgan (1958) 59 SR(NSW) 96 (CCA)
Implicating the accused

R v Eather (1914) 14 SR(NSW) 280 (CCA)
Imported

Owens v Collector of Customs (NSW) (1940) 40 SR(NSW) 605 (FC)
Improvements

Mitchell v Hore (1927) 27 SR(NSW) 433 (FC)
In ordinary course of company’s business

Re Bradford Roofing Industries Pty Ltd (In Liq); PGH Industrial Products Pty Ltd v
Walker (1967) 70 SR(NSW) 13 (CA)

In relation to
Alderdice v Alderdice (1963) 64 SR(NSW) 467 (CA)

In respect of … bodily injury
Boyle v Nominal Defendant (1958) 59 SR(NSW) 413 (FC)

In succession
Porter v Parr (1926) 26 SR(NSW) 512 (FC)

In such manner
Brown v Commissioner for Stamps (1918) 18 SR(NSW) 62 (FC)

In support of a church
Re Macgregor; Thompson v Ashton (1932) 32 SR(NSW) 483 (Long Innes J)

In the manner
Ex parte Australian Book Binders and Paper Rulers’ Federated Association of NSW

(1920) 20 SR(NSW) 169 (FC)
In, on or near

R v Harlor (1956) 56 SR(NSW) 382 (CCA)
Inaccessible from surface

Mineral Deposits Pty Ltd v Lynch (1959) 62 SR(NSW) 673 (FC)
Inadvertent

Kirby v Associated Securities Ltd (1964) 64 SR(NSW) 233 (CA)
Incapacitated

Holmes v Civil & Civic Pty Ltd (1970) 72 SR(NSW) 583 (CA)
Incapacity

Frost v Mark Foys Ltd (1951) 52 SR(NSW) 95 (FC)
Incident of employment

Collins v South Greta Colliery Co (1925) 25 SR(NSW) 109 (FC)
Includes

Batchelor & Co Pty Ltd v Websdale (1962) 63 SR(NSW) 49 (FC)
Cummings v YZ Finance Co Pty Ltd (1963) 63 SR(NSW) 419 (FC)
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Incurred
Elder Smith & Co Ltd v Commissioner of Taxation (1931) 31 SR(NSW) 639 (FC)

Industrial matters
Ex parte Brown; Colliery Employees’ Federation (1905) 5 SR(NSW) 412 (FC)

Infamous
Lockett v The Dental Board (1914) 14 SR(NSW) 50 (FC)

Injured in the performance of his duties
Brady v Railway Commissioners for New South Wales

(1929) 29 SR(NSW) 188 (FC)
Injured while on duty

Brady v Railway Commissioners for New South Wales
(1929) 29 SR(NSW) 188 (FC)

Injury
Hankinson v Darling Island Stevedoring & Lighterage Co Ltd

(1966) 67 SR(NSW) 130 (CA)
Kellaway v Broken Hill South Ltd (1944) 44 SR(NSW) 210 (FC)
Milligan v Slazengers (Australia) Pty Ltd (1948) 48 SR(NSW) 405 (FC)
Peart v Hume Steel Ltd (1947) 47 SR(NSW) 384 (FC)

Inmate
Stitt v Radford (1926) 26 SR(NSW) 263 (FC)

Inmates
Ex parte Coulson; Re Jones (1947) 48 SR(NSW) 178 (FC)

Instalments to become due
Williams v Rural Bank of New South Wales

(1937) 37 SR(NSW) 487 (Long Innes CJ in Eq)
Insufficiency of packing

Parke, Lacey, Hardie Ltd v The Ship “Clan MacFadyen”
(1930) 30 SR(NSW) 438 (Street CJ)

Intellectual persuasion
Taylor v Minister for Labour and National Service (1970) 72 SR(NSW) 490 (CA)

Interest
Angus v Commissioner of Stamp Duties (1930) 30 SR(NSW) 253 (FC)

Irregularity
Bowen v Hinchcliffe (1924) 24 SR(NSW) 262 (Street CJ in Eq)

Issue
Byrne v Byrne (1904) 4 SR(NSW) 373 (Simpson CJ in Eq)
Re Frazer; Ex parte McCarroll (1951) 51 SR(NSW) 234 (FC)

Issues
Cullam v Clarke (1927) 28 SR(NSW) 133 (FC)

Join
R v O’Sullivan (1948) 48 SR(NSW) 400 (CCA)

Judgment
Olma v Zaia (1958) 58 SR(NSW) 299 (FC)

Just and equitable
Re Horwood & Co Ltd (1921) 21 SR(NSW) 750 (Street CJ in Eq)
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Just terms
Brickworks Ltd v Minister of State for the Army (1944) 45 SR(NSW) 223 (FC)
Carrier Air Conditioning Ltd v Minister of State for the Army

(1944) 45 SR(NSW) 215 (FC)
Keep open

Ex parte Kerrigan (1926) 26 SR(NSW) 624 (FC)
Knowingly

Ex parte Farley (1922) 22 SR(NSW) 481 (CCA)
Land

Re Lehrer and Real Property Act 1900-1956 (1960) 61 SR(NSW) 365 (Jacobs J)
Landlord

Kater v Kater (1960) 61 SR(NSW) 145 (FC)
Lane

Rich v Miles (1909) 10 SR(NSW) 84 (Simpson CJ in Eq)
Last opportunity

Ashton v Mutton (1959) 60 SR(NSW) 89 (FC)
Lawful purpose

Windsor v Denastazi (1957) 57 SR(NSW) 462 (CCA)
Lease

Ex parte Henry; Re Commissioner of Stamp Duties (1962) 63 SR(NSW) 298 (FC)
Lease of licensed premises

Ex parte Epstein; Re Tooth & Co Ltd (1933) 33 SR(NSW) 501 (FC)
Leased premises

Scott v Irom (1967) 69 SR(NSW) 133 (CA)
Left

Re Forsaith (1926) 26 SR(NSW) 613 (Harvey CJ in Eq)
Legal evidence

McClelland v Australian Workers’ Union (1929) 29 SR(NSW) 448 (FC)
Legal expenses

Leith v Attorney-General (1910) 11 SR(NSW) 4 (Simpson CJ in Eq)
Legal personal representatives

Mitchell v Reproductions Pty Ltd (1952) 53 SR(NSW) 65 (McLelland J)
Lend

Tozer Kemsley & Millbourn (A/Asia)Pty Ltd v Point
(1960) 61 SR(NSW) 751 (Walsh J)

Lender
Tozer Kemsley & Millbourn (A/Asia)Pty Ltd v Point

(1960) 61 SR(NSW) 751 (Walsh J)
Lessee

Burns v Dennis (1948) 48 SR(NSW) 266 (FC)
Lessor

Burns v Dennis (1948) 48 SR(NSW) 266 (FC)
Limited interest

Johnson v Commissioner of Stamp Duties (1956) 57 SR(NSW) 313 (PC)
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Loan
Tozer Kemsley & Millbourn (A/Asia)Pty Ltd v Point

(1960) 61 SR(NSW) 751 (Walsh J)
Maintain an action and recover damages

Harding v Lithgow Municipal Council (1937) 37 SR(NSW) 182 (FC)
Make

Gill v Armstrong (1935) 35 SR(NSW) 333 (FC)
Making of bread

Green v Maze (1921) 21 SR(NSW) 538 (FC)
Making of dough

Green v Maze (1921) 21 SR(NSW) 538 (FC)
Manner and form

Trethowan v Peden (1930) 31 SR(NSW) 183 (FC)
Manner of carrying out

Utah Construction & Engineering Pty Ltd v Pataky (1965) 66 SR(NSW) 23 (PC)
Manufacture

Ex parte McMillan; Re Craig (1944) 45 SR(NSW) 229 (FC)
Matters or things affecting or relating to work done or to be done

Re Clancy (1903) 3 SR(NSW) 592 (FC)
May

Attorney-General v Bull (1912) 13 SR(NSW) 23 (Simpson CJ in Eq)
Hair v Weisner (1907) 7 SR(NSW) 350 (FC)
Massy v Yass Municipal Council (1922) 22 SR(NSW) 494 (FC)
Re Appeals by Sinclair (1954) 54 SR(NSW) 193 (FC)
Re Calman and John Fairfax and Sons Pty Ltd (1953) 54 SR(NSW) 86 (Owen J)
Re Jackson and the Conveyancing Act (1951) 52 SR(NSW) 42 (Hardie AJ)
Watson v Smith (1906) 6 SR(NSW) 317 (FC)

Means
Ex parte Perry; Re Murdoch (1948) 48 SR(NSW) 393 (FC)

Measure
Ex parte Brown; Re McGregor (1952) 52 SR(NSW) 134 (FC)

Measured portion
Currie v Clarke (1929) 29 SR(NSW) 215 (Harvey CJ in Eq)

Medical practitioner
Ex parte Walker (1911) 11 SR(NSW) 198 (FC)

Meeting
Ex parte Bowen; Re Blumer (1961) 62 SR(NSW) 215 (FC)

Member
Re Wool Trading Co Ltd (No 2) (1928) 28 SR(NSW) 435 (Long Innes J)

Mine
Bismark Range (Lucknow) Gold Exploration NL v Wentworth (Lucknow) Goldfields NL

(1935) 35 SR(NSW) 400 (Long Innes CJ in Eq)
Mine worker

Ex parte Martin (1923) 23 SR(NSW) 411 (FC)
Minerals

Hazeldell Ltd v The Commonwealth (1918) 18 SR(NSW) 342 (FC)
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Misdemeanour
Ex parte Reynolds; Re Stacy (1956) 56 SR(NSW) 372 (FC)

Mistake
Small v Metters Ltd (1941) 41 SR(NSW) 97 (FC)

Mistake or other reasonable cause
Stevenson v Metropolitan Meat Industry Commission (1937) 37 SR(NSW) 109 (FC)

Modification
Hill v Villawood Sheet Metal Pty Ltd (1970) 72 SR(NSW) 33 (CA)

Money
Gunther v Commissioner of Stamp Duties (1932) 33 SR(NSW) 95 (FC)
Slater v Slater (1914) 14 SR(NSW) 401 (Harvey J)

Money-lender
Tozer Kemsley & Millbourn (A/Asia)Pty Ltd v Point

(1960) 61 SR(NSW) 751 (Walsh J)
Moneys payable under or in respect of

Re Thompson; Ex parte Official Assignee, Cross (Respondent)
(1903) 3 SR(NSW) 166 (FC)

Mortgage
Callachor v Moses (1931) 31 SR(NSW) 424 (FC)
Cox v National Bank of Australasia Ltd (1931) 31 SR(NSW) 410 (Long Innes J)

Multiplied
Buzacott & Co Ltd v Dutch (1929) 30 SR(NSW) 22 (Long Innes J)

Naming
Ex parte Topco Pty Ltd; Re Eldershaw (1960) 60 SR(NSW) 532 (FC)

Necessaries
Christie v The Ship “Karu” (1926) 27 SR(NSW) 443 (Street CJ)

Neglected child
Ex parte Dorman; Re Macreadie (1959) 59 SR(NSW) 271 (Maguire J)

Neighbourhood
Shreeve v Martin (1969) 72 SR(NSW) 279 (CA)

Net sales effected
Green v Lincoln Knitting Mills Pty (1925) 25 SR(NSW) 145 (FC)

Newspaper rule
Re Buchanan (1964) 65 SR(NSW) 9 (CA)

Next preceding
Ex parte Osborne (1926) 26 SR(NSW) 362 (FC)

No evidence
Denham v Fuller (1902) 2 SR(NSW) 131 (FC)

No jurisdiction
Ex parte Hulin; Re Gillespie (1965) 65 SR(NSW) 31 (CA)

No order made
Ex parte Toomey (1901) 1 SR(NSW) 24 (FC)

No survivorship
Re Robertson (1943) 44 SR(NSW) 103 (Roper J)

Not afterwards
Field v Council of Municipality of Mosman (1937) 37 SR(NSW) 517 (FC)
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Noxious or offensive purpose
Ex parte High Standard Constructions Ltd

(1928) 29 SR(NSW) 274 (Harvey CJ in Eq)
Obligations or liabilities

Eimco Corporation v Tutt Bryant Ltd (1970) 72 SR(NSW) 612 (CA)
Obscene

Ex parte Chidley (1914) 14 SR(NSW) 97 (FC)
Occupational disease

Young v University of Sydney (1969) 71 SR(NSW) 60 (CA)
Occupier

Sullivan v Horsley (1914) 14 SR(NSW) 431 (FC)
Treeve v Blue Star Line (Aust) Pty Ltd (1956) 57 SR(NSW) 264 (FC)

Odd lot
Wheatley v John Herford and Sons Ltd (1954) 54 SR(NSW) 232 (FC)

Of wife
Lodge v Dowie (1935) 36 SR(NSW) 52 (Nicholas J)

Offence against this Act
Ex parte Berkeley; Re Morgan (1963) 63 SR(NSW) 741 (FC)

Offence, act or omission
Ex parte Browning (1922) 22 SR(NSW) 522 (FC)
Ex parte Dwyer (1908) 8 SR(NSW) 329 (FC)

Offering shares for purchase
Ex parte Lovell; Re Buckley (1938) 38 SR(NSW) 153 (FC)

Officer
Simpson v Walker (1903) 3 SR(NSW) 201 (PC)

Officer of Public Health Department
Ex parte Browne; Re McNamara (1967) 68 SR(NSW) 188 (CA)

Officer or agent
Attorney-General v Bihari; Re Australian Factors Ltd and the Companies Act

(1966) 67 SR(NSW) 95 (CA)
On

Coulson v City Mutual Life Assurance Co Ltd (1907) 7 SR(NSW) 782 (FC)
On and from the date hereof

Glebe Administration Board v Tifan (1968) 70 SR(NSW) 78 (CA)
On signing contract for sale

Farmer v Honan (1918) 18 SR(NSW) 162 (FC)
Open

Ex parte Kerrigan (1926) 26 SR(NSW) 624 (FC)
Opened

Attorney-General (NSW) v City Bank of Sydney
(1920) 20 SR(NSW) 216 (Harvey J)

Operate
Commissioner for Motor Transport v Collier-Moat Ltd

(1959) 60 SR(NSW) 238 (FC)
Ex parte Thompson; Re Maxwell (1953) 53 SR(NSW) 91 (FC)
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Or four years next
Joynton Smith v Commissioner of Taxation (1925) 26 SR(NSW) 294 (FC)

Order direction or notice
Ex parte McDonald; Re Lake Macquarie Shire Council

(1961) 61 SR(NSW) 719 (FC)
Ordinary course of business

Stewart v Hawkins (1958) 60 SR(NSW) 104 (FC)
Orphans

Armstrong v Attorney-General (NSW) (1934) 34 SR(NSW) 454 (SC Long Innes J)
Otherwise

New Redhead Estate & Coal Co v Scottish Australian Mining Co (No 2)
(1918) 18 SR(NSW) 390 (FC)

Outrageous
Burley v Watson (1962) 62 SR(NSW) 545 (FC)

Owned
Bland Shire Council v Rural Bank of New South Wales

(1955) 56 SR(NSW) 14 (FC)
Genders v Ajax Insurance Co Ltd (1950) 50 SR(NSW) 280 (FC)
Helme v Fox (1948) 49 SR(NSW) 60 (FC)

Owner
Andrews v The Nominal Defendant (1968) 70 SR(NSW) 419 (CA)
Council of Shire of Bland v Rural Bank of New South Wales

(1946) 47 SR(NSW) 245 (FC)
Ex parte Public Trustee; Re Birch (1951) 51 SR(NSW) 345 (FC)
Helme v Fox (1948) 49 SR(NSW) 60 (FC)
Shell Oil Co of Australia Ltd v McIlwraith McEacharn Ltd

(1944) 45 SR(NSW) 144 (FC in Admiralty)
Owner for the time being

Council of the Municipality of Ulmarra v Notaras (1929) 29 SR(NSW) 501 (FC)
Owners of property

Sydney Municipal Council v Bank of Australasia
(1914) 14 SR(NSW) 363 (Harvey J)

Paramountcy
Re the Will of Gilbert (1946) 46 SR(NSW) 318 (FC)

Partial incapacity for pre-injury employment
Sinanoglou v Australian Iron and Steel Pty Ltd (1967) 68 SR(NSW) 279 (CA)

Particular
Ex parte Phillips; Re Hughes (1947) 48 SR(NSW) 86 (FC)
Ex parte Wood; Re Williams (1932) 32 SR(NSW) 177 (FC)

Particular purpose
Colyer Watson Pty Ltd v Riverstone Meat Co Pty Ltd

(1944) 46 SR(NSW) 32 (Halse Rogers J)
Parting with possession

10A Challis Avenue Pty Ltd v Seddon (1961) 62 SR(NSW) 450 (FC)
Party

Ash v Wall (1911) 11 SR(NSW) 54 (FC)
Grapulin v Cartons & Corrugated Papers Pty Ltd (1960) 61 SR(NSW) 348 (FC)
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Patriotic purposes
Re Tyson; Tyson v Webb (1906) 7 SR(NSW) 91 (Street J)

Payable
Semlitsky v Commissioner for Road Transport and Tramways

(1952) 52 SR(NSW) 151 (FC)
Pending

Ex parte 121 Pitt Street Ltd; Re Perpetual Trustee Co (Ltd)
(1934) 35 SR(NSW) 30 (FC)

Periodic journey
Higgs v State Mines Control Authority (1967) 68 SR(NSW) 133 (CA)

Permit
Ex parte Bowen; Re Blumer (1961) 62 SR(NSW) 215 (FC)
Mitchell v Gascoigne (1906) 6 SR(NSW) 717 (FC)

Person
Alford v Riley Newman Ltd (1934) 34 SR(NSW) 261 (FC)
Ash v Wall (1911) 11 SR(NSW) 54 (FC)
Ex parte Rowston; Re Roddy (1959) 59 SR(NSW) 344 (FC)
Gumley v Commissioner for Government Transport (1964) 65 SR(NSW) 403 (CA)
Spiller v Dental Board (1918) 18 SR(NSW) 192 (FC)

Person aggrieved
Ex parte Thomas (1903) 3 SR(NSW) 488 (FC)

Person by whom compensation paid
Cockatoo Docks & Engineering Co Pty Ltd v Dalgety & Co Ltd

(1939) 39 SR(NSW) 295 (FC)
Person in actual possession

Sullivan v Horsley (1914) 14 SR(NSW) 431 (FC)
Persons who under the Statutes for the distribution of the estates of intestates would

have been entitled thereto
Deane v Lombe (1925) 25 SR(NSW) 502 (Long Innes J)

Pitch and toss
Ex parte Mitchell (1902) 2 SR(NSW) 120 (FC)

Place
Sherwood v Prior (1905) 5 SR(NSW) 639 (FC)

Plus all bank charges
Standard Bank of Canada v Wildey (1919) 19 SR(NSW) 384 (FC)

Policeman
Doolan v Cooper (1961) 62 SR(NSW) 719 (CCA)

Posthumous
Re Goodwin (1904) 4 SR(NSW) 682 (FC)

Pounds sterling
Permanent Trustee Co of NSW Ltd v Pym

(1938) 39 SR(NSW) 1 (Long Innes CJ in Eq)
Premises

Ex parte Kritsch (1915) 15 SR(NSW) 389 (FC)
Simms v Lee (1945) 45 SR(NSW) 352 (Roper J)

Premium
Nixon v Doney (1960) 61 SR(NSW) 311 (FC)
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Prepared
Ex parte Cowley-Cooper; Re Hodgson (1957) 58 SR(NSW) 413 (FC)

Presbyterians the descendants of those settled in the Colony hailing from or born in
North of Ireland

Davies v Perpetual Trustee Co (Ltd) (1959) 59 SR(NSW) 112 (PC)
Prescribed premises

York Motors Pty Ltd v Turner (1955) 55 SR(NSW) 220 (FC)
Previous statement made in writing

Barker v Stoneham & Wilson Ltd (1922) 22 SR(NSW) 512 (FC)
Primarily devoted to some athletic purpose

Dixon v Bridge (1967) 68 SR(NSW) 32 (CA)
Principal debtors

Perpetual Trustee Co (Ltd) v Cohen (1940) 40 SR(NSW) 10 (FC)
Private dwelling

Re Wilson and Conveyancing Acts 1919-1943
(1949) 49 SR(NSW) 276 (Roper CJ in Eq)

Proceeding
Connell v Union Steamship Co (1928) 28 SR(NSW) 242 (FC)

Proceeding before the Land and Valuation Court
Seraphina Bell Pty Ltd v Willoughby Municipal Council

(1967) 69 SR(NSW) 344 (CA)
Proceedings

Wake v Murphy (1916) 16 SR(NSW) 523 (FC)
Proof spirit

Ex parte Ryan; Re Bowry (1957) 57 SR(NSW) 438 (FC)
Property comprised in the gift

Drew v Commissioner of Stamp Duties (1967) 69 SR(NSW) 96 (CA)
Property of deceased

Cathels v Commissioner of Stamp Duties (1959) 62 SR(NSW) 455 (FC)
Property passing

Angus v Commissioner of Stamp Duties (1930) 30 SR(NSW) 253 (FC)
Proposed

Ex parte Carmichael; Re Newman (1957) 57 SR(NSW) 365 (FC)
Provisions of the Act

Clyne v Cardiff (1965) 65 SR(NSW) 213 (CA)
Public

O’Connell v Council of City of Greater Newcastle (1941) 41 SR(NSW) 190 (FC)
Public offices

Caldwell v Rural Bank of New South Wales (1951) 53 SR(NSW) 415 (FC)
Public place

Ex parte Brian (1902) 2 SR(NSW) 125 (FC)
Public policy

Osborne v Wilkinson (1914) 14 SR(NSW) 309 (FC)
Re Jacob Morris (1943) 43 SR(NSW) 352 (FC)
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Public recreation
Attorney-General (NSW) v Cooma Municipal Council

(1962) 63 SR(NSW) 287 (FC)
Public reserve

Throsby v Wingecarribee Shire Council (1956) 56 SR(NSW) 293 (FC)
Public vehicle

Ex parte Taxi Services Pty Ltd; Re Commissioner for Road Transport and Tramways
(1937) 37 SR(NSW) 504 (FC)

Publishing translation
D Davis & Co Ltd v Grafonola Ltd (1924) 24 SR(NSW) 458 (Maughan AJ)

Purposes
Re Moroney; Maguire v Reilly (1939) 39 SR(NSW) 249(Long Innes CJ in Eq)

Quantum
Re Jones; Dale, Caveator (1935) 35 SR(NSW) 560 (Long Innes CJ in Eq)

Quick with child
Ex parte Fahey (1929) 29 SR(NSW) 352 (FC)

Rag-dealer
Ex parte Topco Pty Ltd; Re Eldershaw (1960) 60 SR(NSW) 532 (FC)

Re-enacted
Hill v Villawood Sheet Metal Pty Ltd (1970) 72 SR(NSW) 33 (CA)

Reasonable belief
R v Grace (1930) 30 SR(NSW) 158 (CCA)

Reasonable requirements
Shreeve v Martin (1969) 72 SR(NSW) 279 (CA)

Reasonably attributable to his employment
Bence v Minister of Labour & Industry (NSW) (1941) 41 SR(NSW) 156 (FC)

Received injury
McCubbin v Union Carbide Australia Ltd (1967) 68 SR(NSW) 169 (CA)

Reference to arbitration
Gosford Meats Pty Ltd v Queensland Insurance Co Ltd

(1970) 72 SR(NSW) 547 (CA)
Registered holder

Barnard v Wilson (1921) 21 SR(NSW) 488 (FC)
Regulate

Ex parte Bolton (1913) 13 SR(NSW) 379 (FC)
Regulation and control

Bennett v Daniels (1912) 12 SR(NSW) 134 (FC)
Religious society

Christian Enterprises Ltd v Commissioner of Land Tax
(1968) 72 SR(NSW) 90 (CA)

Theosophical Foundation Pty Ltd v Commissioner of Land Tax
(1966) 67 SR(NSW) 70 (CA)

Rent
Junghenn v Wood (1958) 58 SR(NSW) 327 (FC)
Loder v Tokoly (1952) 52 SR(NSW) 283 (FC)
Nixon v Doney (1960) 61 SR(NSW) 311 (FC)
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Repairing
Gillespie v South Clifton Colliery Pty Ltd (1970) 72 SR(NSW) 366 (CA)

Representatives
Public Trustee v Colvin (1922) 22 SR(NSW) 560 (Street CJ in Eq)

Required
Campbell v Municipal Council of Sydney (No 2)

(1923) 24 SR(NSW) 193 (Street CJ in Eq)
Result

Ex parte Odgers; Re Bowry (1957) 57 SR(NSW) 457 (FC)
Resulted from

McCubbin v Union Carbide Australia Ltd (1967) 68 SR(NSW) 169 (CA)
Retires or is retired

Johnston v Commissioner for Railways (1943) 44 SR(NSW) 169 (FC)
Right

Boyce v Hughes (1970) 72 SR(NSW) 54 (CA)
Right heirs

Re Goodwin (1904) 4 SR(NSW) 682 (FC)
Right not before in existence

Ex parte Henry; Re Commissioner of Stamp Duties (1962) 63 SR(NSW) 298 (FC)
Rights

McNellee v Co-Operative Insurance Co of Australia Ltd
(1967) 69 SR(NSW) 151 (CA)

Rolled-up
Hopman v Mirror Newspapers Ltd (1960) 61 SR(NSW) 631 (Jacobs J)

Run
Ex parte Wilkie (1908) 8 SR(NSW) 618 (FC)

Sacred concerts
Scheinwald v Harrop (1952) 52 SR(NSW) 229 (FC)

Salary
Barton v Commissioner for Railways (1933) 33 SR(NSW) 540 (FC)

Sale
Wenning v Robinson (1964) 64 SR(NSW) 157 (CA)

Salvor
Owens v The Ship Alexa (1914) 14 SR(NSW) 389 (Sly J)
Wilson v The Ship Tasman (1915) 15 SR(NSW) 128 (Street J)

Second offence
R v Carmody (1957) 58 SR(NSW) 219 (CCA)

Secure handhold
Seco v Australian Iron & Steel Ltd (1967) 68 SR(NSW) 458 (CA)

Secured by mortgage
Cox v National Bank of Australasia Ltd (1931) 31 SR(NSW) 410 (Long Innes J)

Securely fenced
Inglis v NSW Fresh Food and Ice Co Ltd (1943) 44 SR(NSW) 87 (FC)

Secures use of land
Lend Lease Corporation Ltd v Commissioner of Land Tax

(1970) 71 SR(NSW) 310 (CA)
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Securities
Re Mort; Perpetual Trustee Co Ltd v Bisdee

(1904) 4 SR(NSW) 760 (Simpson CJ in Eq)
Security

Batchelor & Co Pty Ltd v Websdale (1962) 63 SR(NSW) 49 (FC)
Cummings v YZ Finance Co Pty Ltd (1963) 63 SR(NSW) 419 (FC)
Penny v Penny (1965) 65 SR(NSW) 366 (ca)

Sell
Ex parte Archer; Re Bowry (1956) 57 SR(NSW) 1 (FC)

Selling
D Davis & Co Ltd v Grafonola Ltd (1924) 24 SR(NSW) 458 (Maughan AJ)

Separately and apart
Macrae v Macrae (1967) 68 SR(NSW) 361 (CA)

Services dispensed with
Stephen v Miller (1913) 13 SR(NSW) 44 (FC)

Set over
Lapin v Cohen (1923) 23 SR(NSW) 507 (FC)

Shall
Hair v Weisner (1907) 7 SR(NSW) 350 (FC)
Massy v Yass Municipal Council (1922) 22 SR(NSW) 494 (FC)
Re Appeals by Sinclair (1954) 54 SR(NSW) 193 (FC)
Re Calman and John Fairfax and Sons Pty Ltd (1953) 54 SR(NSW) 86 (Owen J)
Watson v Smith (1906) 6 SR(NSW) 317 (FC)

Share certificate
Vegetable Creek Tin Mining Co (No Liability) v Commissioner of Stamp Duties (NSW)

(1921) 21 SR(NSW) 474 (FC)
She maintaining, educating and bringing up

Holdsworth v Ross (1932) 33 SR(NSW) 34 (SC Long Innes J)
Ship belonging to Her Majesty

Owens v The Ship Alexa (1914) 14 SR(NSW) 389 (Sly J)
Ship in dock

Gray v SG White Pty Ltd (1970) 71 SR(NSW) 101 (CA)
Signatures

Saunders v Pirie and Cripps (1959) 61 SR(NSW) 387 (FC)
Simultaneous

Ex parte Smith (1903) 3 SR(NSW) 633 (FC)
Site

Ex parte Williams; Re Hobday (1953) 54 SR(NSW) 54 (FC)
So

Perpetual Trustee Co Ltd v Commissioner of Stamp Duties
(1930) 30 SR(NSW) 100 (FC)

So recommended
Murphy v Ramsay (1964) 64 SR(NSW) 122 (CA)

Society
Theosophical Foundation Pty Ltd v Commissioner of Land Tax

(1966) 67 SR(NSW) 70 (CA)
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Song
Mason v Albert (1907) 7 SR(NSW) 330 (Simpson CJ in Eq)

Special circumstances
Brenner v Domalewski (1956) 56 SR(NSW) 246 (FC)
Maver v Pennock (1956) 56 SR(NSW) 250 (FC)
Whittle v Whittle (1965) 66 SR(NSW) 141 (CA)

Special premises
Ex parte McGowan; Re Roddy (1959) 60 SR(NSW) 292 (Jacobs AJ)

Spillage
Murphy v Huntley Colliery Pty Ltd (1970) 71 SR(NSW) 345 (CA)

Start
Cramond v Greig (1908) 8 SR(NSW) 143 (Street J)

Step-daughter
R v Dawson (1927) 27 SR(NSW) 78 (FC)

Stock
Hall v Jones; Hall v McPhee; Hall v Johnston (1942) 42 SR(NSW) 203 (FC)

Stock at valuation
Wenning v Robinson (1964) 64 SR(NSW) 157 (CA)

Stored or held underground
Murphy v Huntley Colliery Pty Ltd (1970) 71 SR(NSW) 345 (CA)

Stratum
Hurstville Super Centre Ltd v Valuer-General (1966) 67 SR(NSW) 110 (CA)

Street
Rich v Miles (1909) 10 SR(NSW) 84 (Simpson CJ in Eq)

Strong or probable presumption
Ex parte Septimus W Smith (1909) 9 SR(NSW) 570 (FC)

Sub-lessee
Ball v Greater Union Organisation Pty Ltd (1967) 68 SR(NSW) 210 (CA)

Subdivision
Re Lehrer and Real Property Act 1900-1956 (1960) 61 SR(NSW) 365 (Jacobs J)

Subject to a trust
Attorney-General v Parramatta Council

(1949) 49 SR(NSW) 283 (Roper CJ in Eq)
Subject to inspection

Palmer v Norman (1921) 21 SR(NSW) 809 (FC)
Subject to satisfactory service

Connolly v Labor Daily Ltd (1925) 25 SR(NSW) 398 (FC)
Subject to the provisions of this Part

Re Tyne (1931) 31 SR(NSW) 440 (FC)
Substantial

Wilson v W Winn & Co Ltd (1928) 28 SR(NSW) 470 (FC)
Substantial damages

Cunningham v Australian Woollen Mills Pty Ltd (1944) 45 SR(NSW) 114 (FC)
Successor in title

United Starr-Bowkett Co-Operative Building Society (No 11) Ltd v Clyne
(1967) 68 SR(NSW) 331 (CA)
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Such person not appearing
R v Gobert (1957) 58 SR(NSW) 114 (CCA)

Such securities as they think best
Bridges v Shepherd (1921) 21 SR(NSW) 220 (Harvey J)

Sue and be sued
Housing Commission of NSW v Imperial Paint Manufacturers Pty Ltd

(1956) 56 SR(NSW) 312 (FC)
Suffer

Ex parte Bowen; Re Blumer (1961) 62 SR(NSW) 215 (FC)
Sufficient cause

Nominal Defendant v Black (1963) 63 SR(NSW) 473 (FC)
Ridley v The Nominal Defendant (1961) 62 SR(NSW) 121 (FC)
Sophron v Nominal Defendant (1956) 57 SR(NSW) 59 (FC)

Sufficient objection
Ex parte Delaney; Re Hay (1962) 63 SR(NSW) 137 (FC)

Suitable employment
Metropolitan Coal Co Ltd v Duffy (1966) 67 SR(NSW) 163 (CA)

Sum certain in money
Standard Bank of Canada v Wildey (1919) 19 SR(NSW) 384 (FC)

Sums
Kidman v Commonwealth (1923) 23 SR(NSW) 329 (FC)

Supplied
Andaloro v Wyong Co-Operative Dairy Society Ltd (1965) 66 SR(NSW) 466 (CA)

Supply
Ex parte Turner; Re Hardy (1947) 48 SR(NSW) 133 (FC)
Oxley County District Council v Macleay River County District Council

(1964) 65 SR(NSW) 13 (CA)
Suppress

King v Tait (1952) 52 SR(NSW) 137 (FC)
Suspicion

R v Grace (1930) 30 SR(NSW) 158 (CCA)
Take all reasonable precautions to prevent injuries

Kodak (Australasia) Pty Ltd v Retail Traders Mutual Indemnity Insurance Association
(1942) 42 SR(NSW) 231 (FC)

Taxes and outgoings
Warner Brothers First International Pictures Pty Ltd v Sydney County Council

(1958) 58 SR(NSW) 270 (McLelland J in Eq)
Term

Burdekin v Commissioner of Stamp Duties (1959) 61 SR(NSW) 514 (FC)
Three previous convictions

Ex parte Gilbert (1918) 18 SR(NSW) 53 (FC)
Ticket case

Rozsasi v Swinton Industries Pty Ltd (1959) 59 SR(NSW) 375 (FC)
Time when the application made

Wade v New South Wales Rutile Mining Co Pty Ltd (1967) 70 SR(NSW) 227 (CA)
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To be divided
Re Lorking (1924) 25 SR(NSW) 46 (Harvey CJ in Eq)

To Roman Catholic priest for Church purposes in Parish
Re Moroney; Maguire v Reilly (1939) 39 SR(NSW) 249(Long Innes CJ in Eq)

Tort-feasor liable in respect of … damage
Commissioner for Government Transport v Bitumen and Oil Refineries (Australia) Ltd

(1953) 54 SR(NSW) 1 (FC)
Trade or business

Coleman v Grafton Greyhound Racing Club (1955) 55 SR(NSW) 214 (FC)
Trade union of employees

Ex parte Green Cab Service Pty Ltd; Re Whitfield (1964) 65 SR(NSW) 203 (CA)
Green Cab Service Pty Ltd v Whitfield (1965) 66 SR(NSW) 1 (PC)

Transaction
Direct Cash Orders Ltd v Van Someren (1964) 64 SR(NSW) 317 (CA)

Transfer of shares
Myer Emporium Ltd v Commissioner of Stamp Duties

(1967) 68 SR(NSW) 220 (CA)
Trial of any cause

Ex parte Clark; Re Morrison (1968) 69 SR(NSW) 339 (CA)
Ex parte Palmer; Re McCabe (1967) 69 SR(NSW) 140 (CA)

Trustee owner
Re Johnson (1905) 5 SR(NSW) 595

Turning corner
Salter v Delandro (1920) 20 SR(NSW) 408 (FC)

Under
Board of Fire Commissioners of NSW v Fraser (1954) 55 SR(NSW) 210 (FC)

Under any authority
R v McDonald (1929) 30 SR(NSW) 73 (FC)

Under protest
Wicks v First National Pictures (Australasia) Ltd (1931) 31 SR(NSW) 427 (FC)

Undertake
McLeish v FT Eastment & Sons Pty Ltd (1970) 71 SR(NSW) 178 (CA)

Undertaking as going concern
Reference Under The Electricity Commission (Balmain Electric Light Co Purchase) Act

1950 (1955) 57 SR(NSW) 100 (Sugerman J: Land and Valuation Court)
Unduly elected

Ex parte Bowen (1916) 16 SR(NSW) 49 (FC)
Uninsured vehicle

Ross v Brenner (1967) 67 SR(NSW) 292 (CA)
Unlawful purpose

Sobye v Kouvaras (1911) 11 SR(NSW) 84 (FC)
Unlawfully obtained

Aldridge v Marks (1943) 44 SR(NSW) 69 (FC)
Unoccupied

Ex parte Newlands Bros Pty Ltd; Re Kenniff (1955) 56 SR(NSW) 35 (FC)
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Until further order
Re Collin (1929) 29 SR(NSW) 548 (Long Innes J)

Up to 14 days after
De Leuil v Jeremy (1964) 65 SR(NSW) 137 (CA)

Upon
Winterton v Wilson (1929) 29 SR(NSW) 186 (FC)

Used exclusively for public worship
Kelly v Municipality of Willoughby (1912) 12 SR(NSW) 652 (FC)

Used or occupied for any purpose
Chief Commissioner for Railways v Municipal Council of North Sydney

(1910) 10 SR(NSW) 783 (FC)
Usual conditions

Tooth & Co Ltd v Bryen (No 2) (1922) 22 SR(NSW) 541 (Street CJ in Eq)
Usual place of abode

Simpson v Alexander (1926) 26 SR(NSW) 296 (FC)
Value

Blackwood’s Executors v Commissioner for Stamps (1917) 17 SR(NSW) 447 (FC)
Varied or confirmed

JB Rogers Ltd v Harry Lesnie Ltd (1927) 27 SR(NSW) 427 (FC)
Vehicle

R v McN (1963) 63 SR(NSW) 186 (CCA)
Vested

Sydney Harbour Trust Commissioners v Harriott (1923) 23 SR(NSW) 141 (FC)
Victoria Arcade

Burnham v Salon (1925) 25 SR(NSW) 119 (FC)
Warning

Ariansen v Bromfield (1956) 57 SR(NSW) 24 (Hardie J)
Waters of Port Jackson

Colonial Treasurer v North Sydney Municipal Council
(1930) 30 SR(NSW) 226 (FC)

Whilst towing
J Fenwick & Co Pty Ltd v Federal Steam Navigation Co Ltd

(1943) 44 SR(NSW) 1 (FC)
Whole of present crop

Allen v Buckley (1910) 10 SR(NSW) 727 (FC)
Wilful failure

Re Hodgekiss (1959) 62 SR(NSW) 340 (FC)
Wilful neglect and default

Perpetual Trustee Co v Watson (No 2) (1927) 28 SR(NSW) 43 (Harvey CJ in Eq)
Wilful neglect or default

Dalrymple v Melville (1932) 32 SR(NSW) 596 (Long Innes J)
With menaces

R v Rasmussen (1928) 28 SR(NSW) 349 (FC)
Within a radius … from

Burns v McDonough (1930) 30 SR(NSW) 388 (FC)
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Within three months
Ex parte Toohey’s Ltd; Re Butler (1934) 34 SR(NSW) 277 (FC)

Without intent to take life
Parker v The Queen (1964) 66 SR(NSW) 10 (PC)

Without prejudice to right of repudiation
Haynes v Hirst (1927) 27 SR(NSW) 480 (Long Innes J)

Without structural damage thereto
Australian Gas Light Co v Valuer-General (1940) 40 SR(NSW) 126 (FC)

Worked
Broken Hill Pty Co Ltd v Broken Hill Municipal Council

(1925) 26 SR(NSW) 320 (PC)
North Broken Hill Ltd v Broken Hill Municipal Council

(1921) 21 SR(NSW) 758 (FC)
Worker

Clarke v Falk (1936) 36 SR(NSW) 130 (FC)
Holden v Henry Bull & Co (1911) 11 SR(NSW) 564 (FC)
Oats v Fenwick (1916) 16 SR(NSW) 377 (FC)
Pursell v Newberry (1967) 67 SR(NSW) 415 (CA)
Zuijs v Wirth Bros Pty Ltd (1955) 55 SR(NSW) 368 (FC)

Would but for the incapacity due to the injury have been so dependent
Banks v Australian Iron & Steel Ltd (1964) 64 SR(NSW) 133 (CA)

Would if sued have been liable
Seagrim v Brown, Commissioner for Government Transport (Third Party)

(1955) 56 SR(NSW) 127 (FC)
Year of income

Joynton Smith v Commissioner of Taxation (1925) 26 SR(NSW) 294 (FC)
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